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SIGMA opinion on the draft Law Amending the Law on Free Access to Information (15 December 2019 draft)
The Ministry of Public Administration (MPA) has been working on the draft Law Amending the Law on Free Access to Information (LFAI). On the 15th of December, the MPA shared with SIGMA a draft that has been revised based on the comments received from the public debate, discussions with stakeholders and internal considerations. The MPA asked SIGMA to provide its comments to the revised draft as soon as possible in order to continue with the necessary final consultation, approval and adoption procedures. 
In general, SIGMA finds that the revised draft is nearly completely in line with prior suggestions from SIGMA and the international standards that are the basis for the relevant Principles of Public Administration (see Principle 2 of the Accountability pillar that contains the main requirements for the area of access to information). There is only one article of the draft law that SIGMA still finds quite problematic (regulating the costs of the procedure, see p 1 below) and SIGMA has one other suggestion for further enhancing the draft (on allowing merger of requests for information or appeals, see p 2 below). 
1. The costs of the procedure (art 20 of the draft law, amending art 33 of the current law)

The amendment proposes on the one hand that in procedures for obtaining access to public information there will be no administrative or court fees (para 1 of the amended article) and on the other hand, the parties will bear their own costs (para 2). At first glance this seems like a very progressive article providing free of charge access to information, but especially para 2 contains a logic that – in cases of disputes over access to information – may limit access to justice as well as subsequently access to public information. The proposed provision may take away the current incentive for submitting numerous requests for access to information just to claim the compensation of court costs in case of administrative silence (that are approximately 500 EUR for each court case won). However, it will do so in a very disproportionate manner that will also punish the parties of the proceedings who need to go to court to protect their right for receiving public information and may need to hire a professional advocate for doing that. If the proposed para 2 will be implemented in the current formulation, the costs of the advocate will not be compensated even if the party wins the court case and this may persuade the party not to even initiate any court proceedings after obtaining a negative response from an administrative authority to his/her request for info. This effectively limits access to information that will especially apply in the more complex and borderline cases, which require the involvement of professional legal representatives. 
SIGMA would like to suggest a – hopefully – more proportionate solution. Art 33 should contain a general provision that enables the administrative authority or the court to decide about the compensation of court costs in each individual case:

“The administrative authority or the court can decide that costs occurred during the administrative and court procedure in the area of access to information will not be compensated in part or in full, if it would be highly unjust or unreasonable.”

On the one hand, this provision can protect the party to an administrative procedure so that it will not have to cover the costs of the administrative authority, if the costs were too high. In addition, this provision gives the Administrative Court the discretion not to compensate all costs of the administrative dispute, even if the claimant won the case (e.g. in cases of administrative silence), if it is clear that the main purpose of submitting the claim/complaint was to collect the compensation of costs and not genuine interest for public information (e.g. when the party has deliberately cut the request into multiple separate requests). 
Once this provision is consistently applied, the applicants and claimants who are currently submitting requests for information just for the purpose of collecting the court costs will stop submitting the numerous requests, because the monetary incentive will be gone. As a result, the administrative authorities will have more time to respond to the actual requests for public information and the court will have more time to deal with solving actual disputes between the administrative authorities and parties of administrative proceedings that are about the correct application of the law. Last but not least, the state will save thousands of Euros that are currently paid out as compensation without any legitimate cause.
SIGMA acknowledges that under normal circumstances, the provisions regulating the compensation of court costs should be placed in a law regulating court procedure, e.g. Law on Administrative Disputes (LAD). The current LAD does not give the court any discretion when deciding about the compensation of court costs and that is also the main cause for the current problem of excessive requests for information and excessive court cases that are costing the state thousands of Euros each month. The LFAI and the LAD should be amended coherently in order to solve the problem. The Ministry of Justice has formed a working group for amending the LAD, but the deadline for passing that draft law in the Government is the 3rd quarter of 2020 and it is not likely that it will happen any sooner. This means that at least until the end of 2020, there would be no proportional solution to the problem. Therefore, SIGMA suggests to include the proposed provision into the LFAI as a temporary measure in order to solve the problem as soon as is possible. As a second step, in 2020 or in 2021, the same provision will be reformulated together with amending the LAD so that the provision in the LFAI would apply only for administrative procedures and the provision in the LAD would apply for court procedures. 
2. Merger of requests for information and of appeals

Current LFAI nor the Law on Administrative Procedures (LAP) do not allow the merger of requests for information. However, this can be a useful option for dealing with the requests in a more efficient and effective manner, e.g. when one applicant submits multiple requests to the same authority that cover the same subject or when the Agency for Personal Data Protection and Free Access to Information (the Agency) receives multiple appeals on the same subject. For example, an applicant submits separate requests for the same information to all individual members of the Assembly that could be dealt with in one response. Alternatively, an applicant submits separate requests to different authorities on the subject that all end up in the Agency after appeals that could be solved in one decision. 
SIGMA suggests to include into the LFAI a provision that allows the merger of multiple requests or multiple appeals into one (along the lines of art 118 (1) of the LAP that was in force until July 2017). Even if the current LAP does not explicitly allow merger of administrative proceedings, establishing such an option in the LFAI also would not be in contraction with Article 4 of the LAP (according to which all special laws regulating administrative procedures have to be in alignment with the basic principles of the LAP). Namely, Article 10 of the LAP stipulates the principle of efficiency and cost-effectiveness of the procedure, which would be the main objective of creating the possibility for merger of administrative proceedings in the area of access to information. This provision does not mean mandatory merger, the administrative authority will always have the discretion to decide whether to merge the proceedings.
SIGMA, December 2019
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