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Horizontalni program Evropske unije i Savjeta Evrope za Zapadni Balkan i Tursku (u daljem tekstu: Horizontalni program) je program saradnje za Zapadni Balkan i Tursku koji finansiraju Evropska unija i Savjet Evrope, a sprovodi Savjet Evrope.

Horizontalni program zasniva se na javnopolitičkim prioritetima dvije organizacije u kontekstu Zapadnog Balkana i Turske i na stručnosti Savjeta Evrope u oblasti metodologija za uspostavljanje standarda, praćenje i saradnju.  Cilj mu je unapređenje sprovođenja ključnih preporuka relevantnih nadzornih i savjetodavnih organa Savjeta Evrope u oblastima navedenim u Izjavi o namjeri koju su 1. aprila 2014. godine potpisali generalni sekretar Savjeta Evrope i komesar Evropske unije za proširenje i dobrosusjedsku politiku.








	



Za više informacija kontaktirajte:

Odjeljenje za saradnju u oblasti slobode izražavanja (Jedinica 1)
Sektor za informaciono društvo 
Tel: + 382 20 43 66 30
boris.ristovic@coe.int
www.coe.int/freedomofexpression          
	
	



Izjava o ograničenju odgovornosti:

Ovaj tehnički dokument pripremljen je u okviru Horizontalnog programa za Zapadni Balkan i Tursku.  

Ovdje iznijeti stavovi i mišljenja su stavovi autora i ne treba ih smatrati zvaničnim stavom Evropske unije i/ili Savjeta Evrope. 
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AVMSD – Direktiva o audiovizuelnim medijskim uslugama Evropske unije
AVMU – Audiovizuelne medijske usluge
ECTT – Evropska konvencija o prekograničnoj televiziji
EKLJP – Evropska konvencija o ljudskim pravima 
ESLJP – Evropski sud za ljudska prava 
EU – Evropska unija
HFSS – bogat masnoćama, soli i šećerom
NVO – nevladina organizacija
[bookmark: _Hlk68646160]RTCG – Radio Televizija Crne Gore
SE – Savjet Evrope 
SZO – Svjetska zdravstvena organizacija
UN CRPD – Konvencija Ujedinjenih nacija o pravima osoba s invaliditetom
VSP – platforma za razmjenu video sadržaja
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[bookmark: _Toc72139004]Uvod
Ovaj dokument pruža sveobuhvatan pregled nacrta Zakona o audiovizuelnim medijskim uslugama (nacrt Zakona o AVMU) Crne Gore, u posljednjoj prevedenoj verziji koju su crnogorske vlasti dostavile Savjetu Evrope u februaru 2021. godine, u odnosu na standarde Savjeta Evrope i relevantni zakonodavni okvir Evropske unije. Među tim standardima su istaknuti:
· Preporuka br. (2000)23 Komiteta ministara državama članicama o nezavisnosti i funkcijama regulatornih organa u oblasti radio-difuzije;
· Preporuka br. (2004)16 Komiteta ministara državama članicama o pravu na odgovor u novom medijskom okruženju;
· Preporuka CM/Rec(2000)7 Komiteta ministara državama članicama o pravu novinara da ne otkriju svoje izvore informacija;
· Preporuka br. R (96) 10 Komiteta ministara državama članicama o garantovanju nezavisnosti javnih radiodifuznih servisa.

Što se tiče zakonodavstva EU, relevantne smjernice uključuju: Direktiva (EU) 2018/1808 o izmjeni Direktive 2010/13/EU o usklađivanju određenih odredbi utvrđenih zakonima, propisima ili administrativnim mjerama u državama članicama u vezi sa pružanjem audiovizuelnih medijskih usluga (Direktiva o audiovizuelnim medijskim uslugama) s obzirom na promjenjivo stanje na tržištu (u daljem tekstu: Direktiva o AVMU),[footnoteRef:1] Direktiva 2000/31/EZ o određenim pravnim aspektima usluga informacionog društva na unutrašnjem tržištu, posebno elektronske trgovine (u daljem tekstu: Direktiva o elektronskoj trgovini), i Direktiva 2018/1972 o Evropskom zakoniku elektronskih komunikacija (u daljem tekstu: Zakonik elektronskih komunikacija).  [1:  Dostupno ovdje.] 

Pregled je naručio Savjet Evrope, nakon zvaničnog zahtjeva Stalnog predstavništva Crne Gore pri Savjetu Evrope, upućenog 22. januara 2021. godine Sektoru za informaciono društvo. Paket zakona koje je trebalo pregledati takođe je sadržao dva novousvojena zakona iz jula 2021. godine:  Zakon o medijima i Zakon o Nacionalnom javnom emiteru (Radio Televizija Crne Gore [Zakon o RTCG]), relevantni za razmatranje predmetnog nacrta Zakona o AVMU. Stoga se ovaj dokument dotiče ta dva zakona u pogledu dosljednosti i pojednostavljivanja aspekata trenutnog nacrta Zakona o AVMU.      
Savjet Evrope podržava medijske reforme u Crnoj Gori koje se dešavaju od objavljivanja Analize medijskog sektora[footnoteRef:2] (2018), koja je postavila temelje za izmjene u medijskom zakonodavnom okviru. U okviru Horizontalnog programa Evropske unije i Savjeta Evrope za Zapadni Balkan i Tursku, kroz aktivnosti JUFREX 1 i JUFREX 2, Savjet Evrope je pomogao zainteresovanim stranama u zemlji u oblasti razvoja i unapređenja relevantnog okvira, zaključno sa ekspertskim pregledima gorenavedenih novousvojenih zakona o medijima i RTCG (avgust 2019. godine) i prvog nacrta Zakona o AVMU (april 2020. godine).  [2:  Ekspertski izvještaj  ] 


[bookmark: _Toc72139005]Sažetak 
Svrha ovog tehničkog dokumenta je da se pregleda najnoviji nacrt Zakona o audiovizuelnim medijskim uslugama, koji je uzeo u obzir većinu preporuka iz prethodnih pregleda i stoga je bliži usklađenosti sa zakonodavstvom EU i relevantnim evropskim standardima. Međutim, postoje neka otvorena pitanja u vezi sa nacrtom, a ona su obrađena u četvrtom poglavlju u daljem tekstu. 
Glavni cilj nacrta Zakona o AVMU je da se prenese Direktiva o audiovizuelnim medijskim uslugama (AVMSD) Evropske unije. Uz to, njime je ažuriran Zakon o elektronskim medijima iz 2010. godine. Nacrt Zakona o AVMU donosi određene novine poput promovisanja medijske pismenosti, novo poglavlje o platformama za razmjenu video sadržaja (VSP) i nove odredbe o podsticanju medijskog pluralizma finansiranjem programa od javnog interesa. 
Ovim se pregledom uzima u obzir i nacrt Zakona o AVMU, zajedno sa nedavno usvojenim Zakonom o medijima i Zakonom o RTCG, kako bi se osiguralo da je cijeli set zakona usklađen, dosljedan i u skladu s evropskim standardima.  U svim su slučajevima u ovom dokumentu navedeni predlozi za prilagođavanje odredbi ili dodavanje teksta. 
Prenos usluga
Direktiva o AVMU predviđa postupak ograničenja prenosa usluga kojima se krše obaveze u pogledu sadržaja utvrđene Direktivom, a što je pod nadzorom Evropske komisije. Međutim, ove odredbe i prateći postupak primjenjuju se samo na usluge iz država članica EU.
Predložene odredbe crnogorskog nacrta Zakona o AVMU u pogledu slobode prenosa i prijema treba da uzmu u obzir da ovaj novi postupak neće obuhvatati usluge iz država koje nijesu članice EU. 
Što se tiče usluga iz država koje nijesu članice EU, one podliježu pravilima o kojima su se dogovorile strane potpisnice Evropske konvencije o prekograničnoj televiziji, ali u vezi s tim ne bi bilo intervencije Evropske komisije slične onoj utvrđenoj u novoj Direktivi, niti na nivou Savjeta Evrope ima postupka za odlučivanje o tome.[footnoteRef:3]  [3:  Konvencija Savjeta Evrope o prekograničnoj televiziji (ETS br. 132) nema (od 2011. godine) Stalni odbor (kojem je, prema Konvenciji, povjerena funkcija tumačenja Konvencije i rješavanja sporova), stoga trenutno ne postoji postupak na nivou SE uporediv sa onim koji se primjenjuje u EU.] 

Zaštita maloljetnika i pristupačnost usluga osobama sa invaliditetom 
Ostali aspekti nacrta Zakona o AVMU nijesu u potpunosti u skladu s odredbama Direktive o AVMU, čija je svrha zaštita i promovisanje ljudskih prava nekih ranjivijih članova društva:  obaveze smanjenja izloženosti maloljetnika određenim nezdravim proizvodima poput alkohola i nezdrave hrane; odredbe koje se odnose na pristupačnost audiovizuelnih usluga osobama s invaliditetom – a koje su znatno ojačane novom Direktivom o AVMU – nijesu u potpunosti ili na odgovarajući način obrađene u nacrtu Zakona.
Nezavisnost regulatornih organa
Iako su u odnosu na prethodni nacrt unesene neke važne izmjene, još uvijek postoje poboljšanja koja bi se mogla unijeti u pogledu nezavisnosti regulatornog organa za medije, a vezano za izbor, imenovanje i razrješenje članova Savjeta i direktora Agencije za audiovizuelne medijske usluge (u daljem tekstu: ‘Agencija‘). 
Obaveze distributera 
Što se tiče distributera audiovizuelnog sadržaja (kablovski i satelitski operateri, itd.), odredbe bi trebale uzeti u obzir činjenicu da ti servisi (prema pravu EU) nijesu odgovorni, bilo direktno ili indirektno, za sadržaj audiovizuelnih usluga koje distribuiraju (osim kada imaju sopstvene kanale ili usluge na zahtjev). 
Obaveze neprofitnih audiovizuelnih medijskih servisa
Niz obaveza i ograničenja takođe je uvedeno za neprofitne audiovizuelne medijske servise, uključujući, na primjer, vrlo detaljne programske obaveze. S obzirom na potencijalno širok raspon ciljeva takvih neprofitnih medija, bilo bi prikladnije zahtijevati od njih da imaju široke ciljeve u svojim programima usmjerene na ostvarenje specifičnih interesa i potreba dotične zajednice ili organizacije.
Obaveze audiovizuelnih medijskih usluga na zahtjev
Što se tiče usluga na zahtjev, preporučuje se da se nacrtom zakona utvrde neki detaljniji i objektivniji kriterijumi koji će jasno odrediti kada takve usluge (na osnovu njihovog obima, dosega i vrste) mogu biti izuzete od obaveza u vezi s evropskim audiovizuelnim djelima.  
Platforme za razmjenu video sadržaja
Istovremeno, značajna vrsta usluge koja je stavljena pod regulatorni režim audiovizuelnih medijskih usluga jesu platforme za razmjenu video sadržaja. Nacrt Zakona o AVMU minimalno se bavio odredbama Direktive o AVMU o platformama za razmjenu video sadržaja (VSP). Relevantne obaveze država članica i operatora moraju se pravilno prenijeti u unutrašnje zakonodavstvo kako bi se osiguralo da je Zakon o AVMU u Crnoj Gori u potpunosti usklađen sa pravnom tekovinom Evropske unije.

Zakon o medijima i nacrt Zakona o AVMU

Novousvojeni Zakon o medijima (2020.) bi trebao da bude predmet određenih korekcija i rješavanja određenih pitanja kako bi se smatralo da je u potpunosti u skladu sa primjenjivim međunarodnim i regionalnim standardima. U ovom odjeljku su prvo navedene neke preporučene izmjene Zakona o medijima, a na kraju govori o svim nedosljednostima sa nacrtom Zakona o AVMU.  Preporučene korekcije uključuju sljedeće: 
Ograničenja slobode izražavanja
Što se tiče ograničenja slobode izražavanja, važno je napomenuti da etičke i profesionalne norme moraju biti pravilno odvojene od zakonskih i regulatornih obaveza. Samo kršenje zakonskih i regulatornih obaveza može dovesti do zakonske odgovornosti ili izricanja administrativnih ili, u većini ekstremnih slučajeva, kako proizlazi iz prakse ESLJP-a, krivičnih sankcija. Takođe opšte propisivanje ograničenja važi samo ako su formulisana na osnovu detaljnih zakonskih odredbi, uključujući one uključene u dalje i specifičnije odjeljke Zakona, i ako su u potpunosti u skladu sa zahtjevima člana 10 stav 2 EKLJP-a, prema tumačenju ESLJP-a.

Evidencija medija
Što se tiče članova 8 i 9 Zakona o medijima koji govore o opštoj evidenciji medija, preporučuje se da se poveća efikasnost sistema evidencija putem sistema obavještavanja između evidencija ministarstava i agencija. Pojedinosti su navedene u nastavku u odjeljku (5.1).  
Odgovornost za sadržaj i komentare na internetu
Zakon o medijima bavi se pitanjem odgovornosti za sadržaj na internetu i u vezi sa tim ocjena je da postoji nedovoljno jasnoće u pogledu odgovornosti. Stoga je poželjno u ovaj član unijeti nekoliko odredbi (Zakon o medijima, član 26) kako bi se osigurala jasnoća i garantovalo poštovanje načela nužnosti i srazmjernosti. 

Još jedno pitanje koje zabrinjava jeste odgovornost za komentare trećih lica u slučaju internetskih publikacija. Vrlo kratak rok za uklanjanje komentara je problematičan i potencijalno predstavlja pretjerani teret za servise, posebno manje. Pravilo od 60 minuta, kako je predviđeno Zakonom o medijima, ne navodi obrazloženje niti bilo kakvu razliku između vrsta sadržaja koji zahtijevaju hitnije uklanjanje. 

Pluralizam i raznovrsnost medija
S obzirom na pravila u Zakonu o medijima o Fondu za podsticanje pluralizma i raznovrsnosti medija, smatra se važnim da se razjasni da se pravila sadržana u ovom odjeljku primjenjuju na servise koje nijesu javni mediji.
Zaštita izvora
Odredbe koje se odnose na zaštitu novinarskih izvora ne pružaju odgovarajuću zaštitu u svom sadašnjem obliku. Preporučuje se uvođenje dodatne fraze kako bi se osiguralo da su otkrivanja izvora informacija Specijalnom tužiocu povezana sa određenim kriminalističkim istragama, pa ih odobrava sudija koji je za te istrage nadležan. Predlog za to nalazi se u poglavlju 4 koje govori o Zakonu o medijima. 
Unakrsna upućivanja sa nacrtom Zakona o AVMU
Postoji nekoliko oblasti gdje bi odredbe Zakona o medijima trebale da sadrže unakrsna upućivanja na regulatorni režim nacrta Zakona o AVMU (koji može imati prednost nad Zakonom o medijima), posebno u vezi s opštim načelima i obavezama u pogledu zaštite maloljetnika od strane medija; a takođe i u pogledu kazni za prekršaje. 

Zakon o Radio Televiziji Crne Gore (RTCG) i nacrt Zakona o AVMU

Što se tiče Zakona o Nacionalnom javnom emiteru (RTCG), ovdje postoje neke veze s odredbama koje se odnose na nacionalni javni servis u nacrtu Zakona o AVMU. Generalno, upućivanja na javne servise u nacrtu Zakona o AVMU širokog su opsega – uključujući i nacionalne, regionalne i lokalne javne medije, dok se Zakon o RTCG posebno fokusira na nacionalni javni servis. Sve u svemu, odredbe oba zakona su usklađene. I dalje postoji nedostatak jasnoće u vezi s ugovorima o javnim uslugama – razrađenim u skladu sa čl. 81-82 nacrta Zakona o AVMU, ali koji uopšte nijesu spomenuti u Zakonu o Nacionalnom javnom emiteru. 
Nezavisnost javnih emitera 
Važan element osiguranja nezavisnosti su postupci izbora, imenovanja i razrješenja Savjeta RTCG i direktora RTCG.  Preporučuje se izmjena kriterijuma za imenovanje u Savjet kako bi se jasno utvrdila potreba da se mogu kandidovati pojedinci s odgovarajućim profesionalnim iskustvom na rukovodećem nivou sa visokim stepenom odgovornosti.
Takođe se preporučuje da se propiše uslov kvalifikovane većine u Skupštini (s mehanizmima protiv zastoja) u vezi s konačnim izborom članova Savjeta, a odredbama o razrješenju članova Savjeta i razrješenju direktora nacionalnog javnog servisa treba izričito predvidjeti sudsku kontrolu takvih odluka.

[bookmark: _Toc72139006]Pregled nacionalnog konteksta
Crna Gora je 2007. godine potpisala Sporazum o stabilizaciji i pridruživanju s Evropskom unijom (na snazi od 2010. godine)[footnoteRef:4], koji između ostalog obavezuje Crnu Goru da učini dostupnim moderne medijske servise.  [4:  Ovaj sporazum predstavlja međunarodni sporazum, a prema Ustavu Crne Gore: “Potvrđeni i objavljeni međunarodni ugovori i opšteprihvaćena pravila međunarodnog prava sastavni su dio unutrašnjeg pravnog poretka." Takođe je navedeno da isti "imaju primat nad domaćim zakonodavstvom i neposredno se primjenjuju kada odnose uređuju drukčije od unutrašnjeg zakonodavstva."] 

Štaviše, Crna Gora se obavezala da će ukloniti sve prepreke elektronskim komunikacionim uslugama i mrežama. Ovaj sporazum je takođe nametnuo potrebu da Crna Gora uspostavi djelotvoran normativni okvir za audiovizuelne usluge. Crna Gora je takođe usvojila nekoliko strategija za razvoj informacionog društva. Strategijom razvoja informacionog društva do 2020. godine utvrđeni su strateški pravci razvoja u ovoj oblasti, sa ciljem postizanja EU standarda utvrđenih u Digitalnoj agendi do 2020. godine i Strategiji jedinstvenog digitalnog tržišta. 
Nedavno je usvajanjem dva zakona iz ove oblasti, Zakona o medijima i Zakona o Nacionalnom javnom emiteru (RCTG) 2020. godine, povećana pažnja koja se posvećuje pitanju regulacije medija. Zakon o medijima prošao je reformu prvi put u gotovo 20 godina, a oba su zakona pripremljena u kontekstu širokih javnih konsultacija. 
Kako rad na tome podudarao sa reformom izbornog zakonodavstva koja se odvijala u Skupštini Crne Gore, ti su zakoni bili dio normativnog paketa za unapređenje opšteg izbornog okruženja. Zanimljivo je primijetiti da su oni dakle bili predmet diskusije na nivou Odbora za reformu izbornog zakonodavstva. Kako je rad Odbora kasnije blokiran, Vlada je zakone podnijela Skupštini Crne Gore krajem 2019. godine, kako bi bili usvojeni u junu 2020. godine. 
U periodu od predloga do usvajanja zakona bila je u toku vladina inicijativa “Savez za Evropu“ u okviru koje se sa relevantnim političkim i socijalnim akterima odvijao dijalog o svim socijalnim pitanjima. U okviru ove inicijative, predstavnici pojedinih nevladinih organizacija iznijeli su određene predloge u vezi sa medijskim zakonima koje je Vlada donekle prihvatila i integrisala u konačni tekst.
Kao najrelevantnija novina, Zakon o medijima obrađuje pitanja koja se odnose na: zaštitu izvora informacija, samoregulaciju u obliku vanjske i unutrašnje samoregulacije i finansiranje u okviru Fonda za podsticanje pluralizma i raznovrsnosti medija, transparentnost medijskog vlasništva, transparentnost finansiranja medija iz javnih prihoda, uključujući oglašavanje državnih organa u medijima, definisanje internetskih medija kao tradicionalnih medija, kao i utvrđivanje odgovornosti osnivača internetskih portala za objavljivanje komentara trećih lica.
Zakon o Nacionalnom javnom emiteru dodatno je precizirao pitanja sukoba interesa članova Savjeta RTCG, kriterijume za članstvo u Savjetu – prema kojima broj predloga neće biti presudan za članstvo u Savjetu, kao i norme koje se odnose na period u kojem funkcioneri političkih stranaka ne mogu biti izabrani za članove Savjeta RTCG. Takođe je definisan institut Ombudsmana u nacionalnom javnom servisu, te je eliminisana mogućnost kolektivnog razrješenja Savjeta.
Iako ovi zakonski tekstovi sadrže određena poboljšana rješenja, istaknuti predstavnici medija i civilni aktivisti izrazili su određene rezerve. To se uglavnom odnosi na: odredbe o zaštiti izvora (u Zakonu o medijima); predlog da se sistemi samoregulacije finansiraju putem Fonda za podsticanje pluralizma i raznovrsnosti medija, što po mišljenju civilnog društva može uticati na autonomiju samoregulacione strukture; i pravila koja uređuju imenovanje i razrješenje članova Savjeta RTCG. Ova i druga pitanja detaljnije su obrađena niže u tekstu ove ekspertske ocjene. 

[bookmark: _Toc72139007]Usklađenost nacrta Zakona o audiovizuelnim medijskim uslugama sa evropskim standardima
[bookmark: _Hlk68702752]Tekst nacrta Zakona o AVMU prethodno su pregledali eksperti Savjeta Evrope.[footnoteRef:5] Pripremajući ovaj dokument, eksperti Savjeta Evrope primili su na znanje prethodno date preporuke; kao i tabelu sa komentarima koju je Ministarstvo kulture (Direktorat za medije) pripremilo kao odgovor na prvi pregled.   [5:  Savjet Evrope (april 2020.): Pravna analiza nacrta Zakona o audiovizuelnim medijskim uslugama Crne Gore, koju su obavile Joan Barata i Tanja Kersevan. ] 

Iz trenutnog nacrta dostavljenog Savjetu Evrope vidljivo je da su njegovi autori uzeli u obzir većinu preporuka iz prethodnog pregleda Savjeta Evrope.  
Stoga je najnovija verzija teksta na dobrom putu da prenese Direktivu o AVMU[footnoteRef:6], i zadovoljava većinu relevantnih važećih standarda. Međutim, postoji nekoliko otvorenih pitanja. Ovaj tehnički dokument ukazuje i razrađuje preostala pitanja u vezi sa načelima slobode izražavanja i medija, kao i relevantnim pravnim standardima EU. Osim toga, daje predloge kako da se nacrt Zakona o AVMU uskladi sa gorenavedenim standardima. [6:  Direktiva (EU) 2018/1808 o izmjeni Direktive 2010/13/EU o usklađivanju određenih odredbi utvrđenih zakonima, propisima ili administrativnim mjerama u državama članicama u vezi sa pružanjem audiovizuelnih medijskih usluga (Direktiva o audiovizuelnim medijskim uslugama) s obzirom na promjenjivo stanje na tržištu. Dostupno ovdje.] 

Ograničenja prijema i ponovnog emitovanja audiovizuelnih medijskih usluga 
'Čl. 4 do 6 prilagođavaju se sadašnje zakonske odredbe (Zakon o elektronskim medijima Crne Gore, čl. 5 i 6), na osnovu odredbi prava EU, niza ograničenja i pravila u vezi sa konkretnim vrstama audiovizuelnog sadržaja koji distribuiraju pružaoci usluga koji ne potpadaju pod jurisdikciju crnogorskih vlasti. Ova su ograničenja vrlo specifične prirode i karakteristika i uspostavljena su prema konkretnim parametrima i zaštitnim mjerama uključenim u novu Direktivu o AVMU. Među takvim karakteristikama važno je spomenuti nužno učestvovanje Evropske komisije kao institucije koja ili treba da bude informisana ili treba da ocijeni usvojene mjere. Stoga se spomenute odredbe u načelu mogu uspostaviti i primjenjivati samo prema državama članicama EU, ali ne i prema trećim zemljama. Stoga se savjetuje da se u takvim članovima upućivanja na "drugu državu" ili "drugu zemlju" zamijene sa "državom članicom EU".  
Stoga se iste odredbe u načelu ne mogu primijeniti na servise iz država koje nijesu članice EU. Što se tiče usluga iz država koje nijesu članice EU, one podliježu pravilima o kojima su se dogovorile strane potpisnice Konvencije Savjeta Evrope o prekograničnoj televiziji, ali u vezi s tim ne bi bilo intervencije Evropske komisije slične onoj utvrđenoj u novoj Direktivi, niti na nivou Savjeta Evrope ima postupka za te situacije.[footnoteRef:7]  [7:  Konvencija Savjeta Evrope o prekograničnoj televiziji (ETS br. 132) nema (od 2011. godine) Stalni odbor (kojem je, prema Konvenciji, povjerena funkcija tumačenja Konvencije i rješavanja sporova), stoga trenutno ne postoji postupak na nivou SE uporediv sa onim koji se primjenjuje u EU.] 

Stoga se preporučuje da: 
a) se nacrt Zakona vrati na trenutni set odredbi (Zakon o elektronskim medijima, čl. 5 i 6); ili
b) ako zadrži ove odredbe Direktive o AVMU, mora jasno navesti da se postupak odnosi samo na audiovizuelne medijske usluge iz EU. Zatim treba navesti odredbe za usluge trećih zemalja koje nijesu uključene u ovaj postupak EU. Te usluge potpadaju pod dogovor iz Evropske konvencije o prekograničnoj televiziji – ali nažalost ne postoji nadzorni mehanizam za sporove u vezi sa uslugama.  
Nedosljednosti u vezi s obavezama koje treba riješiti samoregulacijom i koregulacijom
Član 11 nacrta Zakona o AVMU koji obuhvata nadležnost (regulatorne) Agencije obuhvata podsticanje promocije samoregulacije i upotrebe koregulacije. Član 53 (Koregulacija ili samoregulacija) navodi oblasti u kojima se te mjere mogu primjenjivati u cilju ostvarenja ciljeva Direktive o AVMU. Pored zaštite maloljetnika, to takođe uključuje (prema stavu 3) “pravila ponašanja pružalaca AVM usluga u pogledu dječjih programa koji sadrže ili su propraćeni komercijalnim AVM komunikacijama u vezi sa alkoholnim pićima, hranom ili pićima koja sadrže hranljive sastojke i supstance sa prehrambenim ili fiziološkim efektom, a posebno onim kao što su masti, transmasne kisjeline, so/natrijum i šećeri, čije pretjerano unošenje nije preporučljivo u ukupnoj ishrani”. 
Međutim, zahtjevi da audiovizuelni medijski servisi smanje izloženost djece komercijalnim audiovizuelnim komunikacijama koje promovišu alkohol (član 9 stav 3 Direktive o AVMU i izloženost onima koji promovišu nezdravu hranu (član stav 4) Direktive o AVMU nije obuhvaćena obavezama audiovizuelnih medijskih servisa u kontekstu člana 100 (Zaštita maloljetnika u komercijalnim audiovizuelnim komunikacijama) ili člana 101 (Komercijalne audiovizuelne komunikacije u vezi sa alkoholnim pićima). Osim toga, ova se obaveza takođe primjenjuje, prema Direktivi o AVMU, na platforme za razmjenu video sadržaja (VSP) u vezi sa smanjenjem izloženosti djece komercijalnim audiovizulenim komunikacijama u vezi sa nezdravom hranom (član 28b (2-4) Direktive o AVMU). Ta je obaveza izostavljena u nacrtu Zakona o AVMU (i trebala bi logično biti u sklopu člana 114).
Stoga, iako postoji upućivanje na moguće alatke koje se koriste za postizanje ovih ciljeva, sami ciljevi nijesu nigdje razrađeni u obavezama pružalaca usluga. Predlozi za izmjene i dopune kako bi se osigurala dosljednost zakona dati su u nastavku u odjeljku (3.8) koji se tiče komercijalnih audiovizuelnih komunikacija i u odjeljku (3.9) koji se tiče platformi za razmjenu video sadržaja.
Uz to, naslov člana 53 nacrta Zakona o AVMU – “koregulacija ili samoregulacija“ – treba promijeniti u “koregulacija i samoregulacija“. Time bi se izbjeglo pogrešno tumačenje da postoji jednostavan izbor između korišćenja jednog ili drugog. Različiti javnopolitički ciljevi mogu se najlakše ostvariti jednom ili drugom ili kombinacijom obije vrste regulacije.
Pristupačnost audiovizuelnih medijskih usluga osobama sa invaliditetom 
Još jedna nadležnost Agencije je da podstiče unapređenje dostupnosti AVM usluga osobama sa invaliditetom (član 11 stav 17). Član 50 o tome govori detaljnije: Agencija je dužna da, korišćenjem proporcionalnih mjera, podstiče pružaoce AVM usluga da svoje usluge postepeno učine pristupačnijim licima sa invaliditetom i da usvoje akcione planove za realizaciju tih obaveza.
Formulacija ovih članova odražava ciljeve prethodne Direktive o AVMU iz 2010. godine, ali ne i ciljeve revidirane Direktive. Namjera zakonodavaca razrađena je u paragrafima 22-24 preambule (revidirane Direktive o AVMU). U preambuli se posebno ističu obaveze prema Konvenciji UN-a o pravima osoba s invaliditetom (CRPD). Evropska unija postala je potpisnica ove konvencije 2011. godine (Crna Gora ju je ratifikovala 2009. godine). Prema tački 22 preambule, Direktiva o AVMU glasi: Osiguravanje pristupačnosti audiovizuelnog sadržaja osnovni je zahtjev u kontekstu obaveza preuzetih na osnovu Konvencije Ujedinjenih nacija o pravima osoba s invaliditetom. 
Ova formulacija (potreba da se osigura napredak) odražena je u članu 7 Direktive o AVMU: Države članice bez nepotrebnog odgađanja osiguravaju da se usluge koje pružaju pružaoci medijskih usluga u njihovoj nadležnosti stalno i postepeno, korišćenjem proporcionalnih mjera čine pristupačnijima osobama s invaliditetom (stav 1).
Osim toga, treba naglasiti da se zahtjev iz Direktive o AVMU odnosi na sve pružaoce medijskih usluga. Trenutni nacrt Zakona o AVMU izričito određuje obaveze javnih medijskih servisa (član 75). Uobičajena je praksa u Evropi da javni servisi imaju veće obaveze, ali svi medijski servisi uglavnom imaju neke obaveze i sve je veći trend određivanja većih obaveza audiovizuelnim medijskim uslugama na osnovu tržišne snage. Generalno je prihvaćeno da pružanje pristupačnih usluga predstavlja finansijski trošak za audiovizuelne medijske usluge. Stoga Direktiva to pokušava predvidjeti uvodeći koncept kontinuiranog i progresivnog procesa. To je pristup koji je zauzet u većini evropskih država kako bi audiovizuelne medijske usluge postepeno povećavale procenat svog pristupačnog sadržaja. Direktiva takođe naglašava potrebu za srazmjernim mjerama kako bi se postigao ovaj cilj – što u evropskoj praksi može da podrazumijeva različite vrste obaveza za različite vrste medija.[footnoteRef:8]  [8:  Za pojedinosti o pristupima zauzetim u drugim evropskim zemljama, za primjere srazmjernih mjera (različite obaveze za različite vrste medija), kao i studije slučaja o inicijativama za smanjenje troškova, pogledajte sljedeći dokument pripremljen za Evropsku platformu regulatornih organa: Novine u pogledu pristupačnosti televizijskih i audiovizuelnih medijskih usluga na zahtjev – pregled regulatornih trendova. 50. sastanak EPRA-e, Atina, 23-25. oktobar 2019. godine Dostupno ovdje. ] 

Konačno, član 7 stav 4 glasi: “Svaka država članica određuje jedinstvenu, lako pristupačnu, među ostalim i osobama s invaliditetom, i javno dostupnu online kontakt tačku za pružanje informacija i primanje pritužbi u pogledu svih pitanja pristupačnosti iz ovog člana.” Ova odredba nije uključena u nacrt Zakona o AVMU. Međutim, član 50 nacrta bavi se ključnim pitanjem osiguranja pružanja hitnih informacija na pristupačan način (član 7 stav 5). 
Stoga se, kako bi se osigurala prava osoba s invaliditetom i ispunile obaveze države Crne Gore u ovoj oblasti, preporučuje da članom 50 u potpunosti budu transponovani zahtjevi Direktive o AVMU. Važno je zadržati djelokrug Agencije za dalji razvoj javne politike (prilagođene domaćoj situaciji) u ovoj oblasti, kako bi se osiguralo kontinuirano i progresivno poboljšanje nivoa pristupačnog sadržaja primjenom srazmjernih i pravičnih metoda. 
Kao što je već napomenuto, postoje opsežni primjeri evropske prakse u ovoj oblasti koji su dostupni za potrebe formulisanja takvih javnih politika. Takođe je vrijedno napomenuti da regulatorni organi i Sjeverne Makedonije i Srbije već razmatraju razvoj odgovarajućih javnih politika i radili su na tome u kontekstu projekta Evropske unije i Savjeta Evrope (JUFREX 2). 
Imenovanje i razrješenje članova Savjeta Agencije
[bookmark: _Hlk68650320]Čl. 17 do 20 uređuju zahtjeve i postupak koji se primjenjuju na imenovanje i razrješenje članova Agencije za audiovizuelne medijske usluge, koja je određeni nezavisni regulatorni organ za audiovizuelni sektor u Crnoj Gori. To su vrlo važne odredbe kako bi se pravilno garantovala nezavisnost, djelotvornost i kvalitet odluka organa, a time i pravilna primjena odredbi zakona. 
Potrebno je napomenuti da su povezane odredbe nacrta Zakona o AVMU u osnovi u skladu sa primjenjivim međunarodnim i regionalnim standardima, kao i dobrom uporednom praksom. Bez obzira na to, važno je da zakonodavac uzme u obzir nekoliko dodatnih primjedbi i preporuka.
Članom 20 utvrđeno je da nevladina organizacija može da bude “ovlašćeni predlagač“ (u smislu člana 18) za imenovanje člana Savjeta Agencije, ako je kod nadležnog organa državne uprave registrovana najmanje tri godine prije objavljivanja javnog poziva za podnošenje predloga za imenovanje članova Savjeta. Čini se da ovo ograničenje nije opravdano niti potrebno u svrhu garantovanja kvaliteta i nepristranosti kandidature, pa i procesa imenovanja. Trogodišnje ograničenje čini se prilično proizvoljnim i potencijalno diskriminišućim.  U slučaju da je namjera zakona da se izbjegnu kandidature od ad hoc osnovanih subjekata ili subjekata bez jasnih ili dokazanih dosadašnjih postignuća u odgovarajućoj oblasti, važno je napomenuti da cijeli postupak imenovanja već sadrži relevantna ograničenja i zaštitne mjere koje bi omogućile lako prepoznavanje i odbijanje neprikladnih ili nekvalifikovanih kandidata. Predlaže se da zahtjev za pružanjem dokaza o aktivnosti u predmetnoj oblasti bude obuhvaćen odredbom zakona koja govori o dokazima koje treba da podnesu NVO, bez uključivanja trogodišnjeg zahtjeva. Ova potrebna dokumenta navedena su u članu 19 i ovdje su ukratko pobrojana: dokaz o upisu u registar nevladinih organizacija kod nadležnog organa državne uprave, osnivački akt i statut, u tekstu koji se nalazi kod nadležnog organa državne uprave nadležnog za registraciju nevladinih organizacija; kao i izvještaji o radu i finansijski izvještaji. Stoga se preporučuje da se izbriše spomenuto ograničenje.  
Član 28 odnosi se na konačnu odluku u vezi s imenovanjem članova Savjeta Agencije. Prema međunarodnim i regionalnim standardima, konkretno prema Preporuci br. (2000)23 Komiteta ministara državama članicama o nezavisnosti i funkcijama regulatornih organa u oblasti radio-difuzije, koju je Komitet ministara usvojio 20. decembra 2000. godine[footnoteRef:9], članovi regulatornih organa treba da budu imenovani na demokratski i transparentni način. Kako bi se garantovalo da se odluka o imenovanju ne zasniva samo na volji određene političke većine, već da bude rezultat šireg nestranačkog političkog konsenzusa, preporučuje se da se u zakon uvede zahtjev da Skupština donosi predmetnu odluku na osnovu kvalifikovane većine.  [9:  Preporuka br. (2000)23 Komiteta ministara državama članicama o nezavisnosti i funkcijama regulatornih organa u oblasti radio-difuzije, koju je Komitet ministara usvojio 20. decembra 2000. godine. Dostupno ovdje. ] 

Primjenom kvalifikovane većine, moguće je da će takođe biti potrebno da se osigura postojanje mehanizma protiv zastoja. Izvještaj Venecijanske komisije pruža niz pristupa za rješavanje zastoja, uključujući drugo glasanje, na primjer 3/5 većinom. [footnoteRef:10] [10:   Venecijanska komisija Savjeta Evrope (2018.): Zbirka mišljenja i izvještaja Venecijanske komisije koji se odnose na kvalifikovane većine i mehanizme protiv zastoja. Dostupno ovdje. ] 

Ista preporuka o nezavisnosti i funkcijama regulatornih organa za sektor radiodifuzije naglašava da "treba definisati precizna pravila u pogledu mogućnosti razrješenja članova regulatornih organa kako bi se izbjeglo da se razrješenje koristi kao sredstvo političkog pritiska. Konkretno, razrješenje bi trebalo da bude moguće samo u slučaju uredno primijećenog nepoštovanja pravila nespojivosti koja se moraju poštovati ili nemogućnosti obavljanja svojih funkcija, ne dovodeći u pitanje mogućnost da se dotična osoba žali sudovima zbog razrješenja".
Treba naglasiti da bi odredbama o razrješenju članova Savjeta i razrješenju direktora Agencije trebalo izričito predvidjeti sudsku kontrolu takvih odluka.
Odgovornosti distributera AVM usluga 
Član 47 sadrži niz zabrana sadržaja koje se očigledno ne odnose samo na pružaoce audiovizuelnih medijskih usluga, već i na one koji pružaju usluge distribucije (kablovske, satelitske, itd.). Te zabrane obuhvataju oblasti koje uključuju nasilno ugrožavanje ili nelegitimnu promjenu ustavnog poretka ili predstavljaju ozbiljan rizik po javno zdravlje, javnu bezbjednost, nacionalnu bezbjednost i odbranu. Važno je napomenuti da distributeri, prema Direktivi o AVMU, ne snose nikakvu uredničku odgovornost za sadržaj koji distribuiraju, pa stoga neće biti odgovorni, bilo direktno ili indirektno, za poštovanje ili sprovođenje navedenih ili sličnih zabrana (tj. ograničenja sadržaja). Stoga se preporučuje da se ove zabrane odnose samo na pružaoce audiovizuelnih medijskih usluga. Isto tako, u pogledu prekršaja i kazni, član 167 u širem smislu se odnosi na “pravna lica“ u vezi s opsežnim režimom odgovornosti proizašlim iz kršenja nekoliko odredbi zakona, uključujući one koje se primjenjuju samo na pružaoce medijskih usluga. Stoga je važno, prilikom utvrđivanja svakog mogućeg prekršaja, da stavovima ovog člana takođe budu precizirani konkretni subjekti na koje se primjenjuju, kako bi se izbjeglo nametanje prekomjernih ili indirektnih obaveza kojima bi se povrijedila načela nužnosti i srazmjernosti.   
Neprofitni emiteri
Član 73 sadrži niz odredbi koje definišu status neprofitnih emitera, kao i režim primjenjiv na ovu specifičnu kategoriju pružalaca usluga. 
Kao prvo, te emitere mogu da obrazuju obrazovne ustanove, vjerske, studentske, učeničke i nevladine organizacije “registrovane najmanje tri godine prije podnošenja zahtjeva za sticanje statusa neprofitnog emitera.“ Još jednom, ovo privremeno ograničenje čini se proizvoljnim i nije potrebno, pa ga treba ukloniti ili zamijeniti manje restriktivnim i usmjerenijim režimom koji bolje garantuje pouzdanost i kvalitet pružanja usluge od strane predmetnih subjekata.
Drugo, neprofitni emiteri su obavezni da posvete “najmanje 50% sopstvene proizvodnje informativnih(im), kulturnih(im), obrazovnih(im) i zabavnih(im) sadržaja(ima), pri čemu najmanje 25% dnevne produkcije mora služiti zadovoljavanju informativnih, obrazovnih, naučnih, stručnih, umjetničkih, kulturnih i drugih potreba javnosti”. Uzimajući u obzir samu prirodu neprofitnog emitovanja, čini se da takve odredbe de minimis omogućavaju tim pružaocima usluga da značajan dio svog medijskog prostora daju sadržaju koji možda nije povezan sa njihovim razlogom postojanja. Stoga se preporučuje da se zamijeni ova odredba i procenti koje ona sadrži širim zahtjevom da se uglavnom emituje sadržaj sa ciljem služenja specifičnim interesima i potrebama dotične zajednice ili organizacije. S druge strane, i uzimajući u obzir generalno ograničeni finansijski kapacitet tih subjekata, ne bi bilo uputno uspostaviti bilo koji specifični prag u smislu sopstvene proizvodnje. 
Na kraju, savjetuje se i brisanje odredbe kojom se utvrđuje da bi programske obaveze javnih servisa bile primjenjive i na neprofitne emitere. Postoje dvije različite kategorije i vrste medija, pa njihov odnosni pravni režim takođe mora biti pravilno razgraničen.   
Audiovizuelne medijske usluge na zahtjev
Revidirana Direktiva o audiovizuelnim medijskim uslugama ojačala je obaveze pružalaca audiovizuelnih medijskih usluga na zahtjev koje sada spadaju pod potpuno isti režim kao i linearne usluge. Stoga su “audiovizuelne medijske usluge“ (čija definicija uključuje i linearne i nelinearne usluge) zajedno obrađene u Direktivi. U nacrtu Zakona o AVMU tretirane su u odvojenim poglavljima. Reklo bi se da je obrazloženje za to što su ovdje obuhvaćena i druga pitanja van područja primjene Direktive, na primjer licenciranje i upotreba frekvencija. Uprkos tome, važno je da su regulatorni zahtjevi dosljedni za obije vrste usluga.
Jedan primjer koji se odnosi na zaštitu maloljetnika istaknut je u prethodnom pregledu nacrta zakona od strane Savjeta Evrope, što je usklađeno u novoj verziji (u članu 91). Bojazni u prethodnom pregledu u vezi s obavezama pružalaca usluga na zahtjev vezanim za njihovu programsku kategorizaciju riješene su svođenjem istih na pružanje opšteg pregleda kataloga i informacija o procentu sadržaja i ispunjavanju obaveza koje proizlaze iz zakonskog zahtjeva. 
Član 93 govori o obavezama vezanim za evropska djela u katalozima usluga na zahtjev – i odnosi se i na ukupni udio (30%) i istaknutost tih djela. U prethodnom pregledu izražena je bojazan zbog toga što su izuzeća od ove obaveze formulisana nejasno i široko, te je preporučeno da je bolje da se zakonom ”uspostave neki detaljniji i objektivniji kriterijumi koji će jasno odrediti slučajeve kada će predmetni izuzetak biti primjenjiv”. S obzirom na to, predlog autora je da se uvedu određeni minimalni pragovi (korisnici/pretplatnici usluga); i osigura uključivanje preciznije naznake vrsta sadržaja i usluga koje mogu biti izuzete. 
Komercijalna audiovizuelna komunikacija
Članovi kojima se sprovode pravila o komercijalnim audiovizuelnim komunikacijama uglavnom detaljno ponavljaju pravila utvrđena u novoj Direktivi o AVMU. Ona su obuhvaćena čl. 99–111. Kao što je gore spomenuto, zahtjevi da audiovizuelne medijske usluge smanje izloženost djece komercijalnim audiovizuelnim komunikacijama koje promovišu alkohol (član 9 stav 3 Direktive o AVMU i izloženost onima koji promovišu nezdravu hranu (član 9 stav 4) Direktive o AVMU nijesu obuhvaćeni obavezama audiovizuelnih medijskih usluga] u kontekstu člana 100 (Zaštita maloljetnika u komercijalnim audiovizuelnim komunikacijama) ili člana 101 (Komercijalne audiovizuelne komunikacije u vezi sa alkoholnim pićima). 
U oba slučaja preporučuje se da nacrt zakona uključuje zahtjev da države podstiču upotrebu koregulacije i podsticanje samoregulacije kako bi se postigli ovi ciljevi. U svom završnom izvještaju predstavljenom 25. januara 2016. godine, Komisija Svjetske zdravstvene organizacije (SZO) za okončanje dječje gojaznosti utvrdila je da postoje nedvosmisleni dokazi da stavljanje u promet nezdrave hrane i pića zaslađenih šećerom ima negativan uticaj na dječju gojaznost, pa je preporučila da svaki pokušaj suzbijanja dječje gojaznosti treba da uključuje smanjenje izloženosti djece marketingu.[footnoteRef:11] [11:  SZO (2016.): Izvještaj komisije za okončanje dječje gojaznosti. Dostupno ovdje] 

Stoga se preporučuje da se ovdje uključe i te dodatne odredbe u Direktivi o AVMU kako bi se postigli ciljevi Direktive za zaštitu prava djeteta. U oba slučaja mogli bi se pozvati na član 53 o koregulaciji i samoregulaciji, koji pruža vrlo dobar opis načina uspostavljanja takvih kodeksa u saradnji sa zainteresovanim stranama. 
Odjeljak u prethodnom nacrtu obuhvatao je pravila o političkom oglašavanju (bivši čl. 112 do 114) koja su, čini se, nestala. Nedavna istraživanja pokazala su da pravila o političkom oglašavanju u nekoliko zemalja Jugoistočne Evrope nijesu dovoljno detaljna, posebno u pogledu političkog oglašavanja van predizbornih perioda.[footnoteRef:12] Prema autorima zakona, Vlada Crne Gore predložiće sveobuhvatni propis o oglašavanju, uključujući političko oglašavanje, u novom Zakonu o oglašavanju. To je veoma pozitivan potez.  Valja napomenuti da od januara 2021. godine relevantne zakonske odredbe (iz prethodnog Zakona o elektronskim medijima) o političkom oglašavanju više ne važe, što može ostaviti vakuum u uređivanju političkog oglašavanja sve dok se ne usvoji Zakon o oglašavanju.  [12:  Istraživanje sprovedeno u kontekstu JUFREX-a 2. Propisi o političkom oglašavanju: Uporedna studija s osvrtima na situaciju u Jugoistočnoj Evropi. Dostupno ovdje.] 

Platforme za razmjenu video sadržaja
Platforme za razmjenu video sadržaja (VSP) obrađene se u dijelu IV (čl. 112-116) nacrta Zakona o AVMU. Član 112 obuhvata aspekt nadležnosti platformi za razmjenu video sadržaja i precizno ponavlja odgovarajući član iz Direktive o AVMU. U prethodnom pregledu nacrta zakona primijećeno je da nekoliko odredbi Direktive o AVMU nije uključeno u nacrt zakona, dok su druge ”pojednostavljene ili skraćene”. 
U komentarima autora zakona (datim kao odgovor na prethodni pregled nacrta Zakona o AVMU) navodi se da nije potrebno uključiti sve obaveze iz Direktive o AVMU prije nego što Evropska komisija izda Smjernice za sprovođenje Direktive u vezi s uređivanjem platformi za razmjenu video sadržaja.
Međutim, smjernice su namijenjene samo kao pomoć državama članicama u tumačenju i primjeni zakona. Pravo i obaveze država članica i operatora navedeni su u poglavlju IXA Direktive, a to poglavlje treba pravilno prenijeti u domaće pravo kako bi se osiguralo da je nacrt Zakona o AVMU u Crnoj Gori u potpunosti u skladu sa pravnom tekovinom Evropske unije.
Član 113 govori o ključnim bojaznima u Direktivi u vezi sa sadržajem koji obuhvata zaštitu maloljetnika, zaštitu javnosti od sadržaja koji podstiču mržnju ili nasilje i sadržaja koji predstavljaju kriminalnu djelatnost poput podsticanja na terorizam, dječje pornografije i krivičnih djela koja se tiču rasizma i ksenofobije. Oni se precizno podudaraju sa tekstom Direktive o AVMU. 
Što se tiče komercijalnih audiovizuelnih komunikacija, nacrt zakona u velikoj je mjeri u skladu sa Direktivom o AVMU. Međutim, kao što je gore navedeno (odjeljak 3.2), jedno značajno pitanje nije obrađeno na cjelovit i dosljedan način u nacrtu zakona. Zbog raširenih bojazni u vezi s oglašavanjem hrane, a posebno izloženosti djece komercijalnim komunikacijama koje promovišu hranu bogatu masnoćama, soli i šećerom, Direktiva o AVMU uvela je zahtjev da države članice rade na smanjenju izloženosti djece takvim komunikacijama. Član 28b (2-5) zahtijeva da države članice podstiču upotrebu koregulacije i samoregulacije kroz kodekse ponašanja kako bi postigle ovaj cilj. 
Stoga član 114 treba da ima dodatni stav kako bi se uključio ovaj važan dio Direktive. U prethodnom pregledu utvrđeno je da je moguće da rad glavnih platformi za razmjenu video sadržaja koje su zainteresovane za Crnu Goru neće biti uređen u Crnoj Gori, već negdje drugdje. Pregled je takođe naglasio potrebu da se uključe svi aspekti regulatornog režima za platforme za razmjenu video sadržaja, koji bi se mogli prilagoditi posebnim karakteristikama crnogorskog pravnog sistema. Izostavljanje ovih obaveza može u budućnosti dovesti do problema ako se desi da se važna nacionalna platforma za razmjenu video sadržaja razvije na tržištu ili će ovaj propust dovesti do toga da značajne platforme za razmjenu video sadržaja koje  pružaju usluge u regionu (Jugoistočna Evropa) osnuju poslovnu jedinicu u Crnoj Gori kako bi se izbjegli potencijalni viši standardi regulacije u drugim zemljama regiona. 
Sljedeći važan aspekt Direktive o AVMU (28b stav (3)) pruža značajne pojedinosti u vezi s odgovarajućim vrstama mjera koje platforme za razmjenu video sadržaja treba da preduzmu kako bi osigurale da ispunjavaju svoje obaveze. Spisak vrsta mjera koje bi mogle da budu prikladne u zavisnosti od okolnosti predviđen je u Direktivi. Na ovo pitanje se upućuje na osnovu člana 115, a upućivanje se vrši na detaljne uslove koje će Savjet Agencije dalje da formuliše. Ulozi Savjeta Agencije u razradi “bližih uslova“ pomoglo bi uključivanje, u tekst budućeg zakona, spiska mjera koje je preporučila Evropska komisija. 
S tim je u vezi činjenica da Direktiva opisuje ulogu koju će nacionalni regulatorni organi igrati u ocjeni prikladnosti sistema i mjera koje uspostavljaju platforme za razmjenu video sadržaja kako bi se osigurala zaštita korisnika od gorenavedenih vrsta sadržaja.  
Nacrt zakona obuhvata nekoliko pitanja koja se odnose na prava korisnika, ali je izostavio značajnu klauzulu da kada operatori prikupljaju podatke o korisnicima prilikom sprovođenja mehanizama za zaštitu maloljetnika, ne bi trebali da koriste bilo koji od tih podataka u komercijalne svrhe. 
U zaključku, preporučuje se pregled odjeljka o platformama za razmjenu video sadržaja kako bi se osiguralo da u potpunosti preuzima zahtjeve iz Direktive o AVMU. 

[bookmark: _Toc72139008]Ocjena usklađenosti i dosljednosti nacrta Zakona o audiovizuelnim medijskim uslugama, Zakona o medijima i Zakona o RTCG 
U septembru 2018. godine, Savjet Evrope dao je tehničke savjete Vladi Crne Gore za izradu početne(ih) verzije(a) Zakona o RTCG i Zakona o medijima.[footnoteRef:13] Prva mišljenja eksperata Savjeta Evrope podnesena su u septembru 2018. godine. Takođe, u avgustu 2019. godine crnogorskim su vlastima stavljena na raspolaganje dva ekspertska mišljenja[footnoteRef:14] (o nacrtu Zakona o RTCG i o nacrtu Zakona o medijima). [13:  Istovremeno, Savjet Evrope takođe je bio uključen u pružanje podrške Vladi Crne Gore u izradi Zakona o audiovizuelnim medijskim uslugama; međutim, rad na ovom zakonu / procesu izrade bio je u toku tokom ostatka 2020. godine. Nacrt zakona u verziji u kojoj je bio u to vrijeme nalazi se u Prilogu V.]  [14:  Vidjeti: Savjet Evrope (avgust, 2019.) Zakon o Nacionalnom javnom emiteru Radio i televizija Crne Gore - 
Komentari na revidirani nacrt. Pripremila Eve Salomon, ekspert Savjeta Evrope; i Savjet Evrope (avgust 2019.): Pravna analiza nacrta Zakona o medijima Crne Gore. Pripremila Joan Barata Mir, nezavisni ekspert za slobodu medija.] 

Zakon o medijima (jul 2020.)
Zakon o medijima u svom je sadašnjem obliku razumno dobro usklađen sa primjenjivim međunarodnim i regionalnim standardima. Međutim, potrebno je uvesti neke izmjene i dopune u nekim oblastima kako bi se osiguralo da je u potpunosti u skladu s evropskim standardima. 
Sloboda izražavanja i razdvajanje zakonskih obaveza i profesionalnih normi 
Članom 3 propisano je da se pravo na slobodu izražavanja ostvaruje uz poštovanje “Ustava, zakona i Kodeksa novinara Crne Gore (u daljem tekstu: Kodeks) i drugih opštih akata kojima je propisana zaštita profesionalnih standarda”. Pozivanje na potrebu poštovanja etičkih i samoregulativnih normi treba pozdraviti kao opšte načelo. Međutim, takođe je važno napomenuti da etičke i profesionalne norme moraju biti pravilno odvojene od zakonskih i regulatornih obaveza. Samo kršenje zakonskih i regulatornih obaveza može dovesti do zakonske odgovornosti ili izricanja administrativnih ili, u ekstremnim slučajevima, kao što je to pojasnio sam ESLJP, krivičnih sankcija. Osim toga, zadnji stav istog člana takođe navodi da se sloboda medija “može ograničiti samo kada je to neophodno u interesu zaštite nacionalne bezbjednosti i teritorijalnog integriteta Crne Gore, radi sprječavanja nereda ili vršenja krivičnih djela, zaštite zdravlja i morala, zaštite ugleda ili prava drugih, sprječavanja odavanja povjerljivih informacija ili radi očuvanja autoriteta i nepristrasnosti sudstva”. Ova široka odredba ponavlja opšta načela utvrđena u članu 19 Međunarodnog pakta o građanskim i političkim pravima i članu 10 Evropske konvencije o ljudskim pravima. Međutim, mora se primijetiti da se takva opšta odredba, koja djeluje na nivou načela, ne može sama po sebi koristiti za nametanje zakonskih ograničenja prava na slobodu izražavanja ili izricanje bilo kakve kazne ili sankcije, jer joj nedostaje potrebna predvidljivost. Sva ograničenja te vrste važe samo ako su formulisana na osnovu detaljnih zakonskih odredbi, uključujući one unesene u dodatne i konkretnije odjeljke zakona. Ograničenja takođe treba da budu usko formulisana, srazmjerna legitimnom cilju kojem se teži.
Pitanja odgovornosti za sadržaj i uklanjanje sadržaja
Članom 24 određeno je da su osnivači medija “odgovorni za objavljeni medijski sadržaj, ako ovim zakonom nije drugačije određeno”. Iako ostatak članova Zakona nije potpuno jasan po ovom pitanju, a kako bi se garantovalo poštovanje načela nužnosti i srazmjernosti, savjetuje se da se u zakon unesu potrebne odredbe koje bi garantovale sljedeće:

a) Osnivači medija direktno su odgovorni za objavljeni sadržaj samo u slučajevima kada su bili uključeni u uređivački postupak koji je doveo do objave predmetnog sadržaja.

b) Osnivači medija mogu da snose samo građansku (i u svakom slučaju ne krivičnu) supsidijarnu odgovornost ako glavni urednik i/ili novinar koji je u pitanju ne odgovore na navode protiv njih.

Članom 26 utvrđen je niz pravila u pogledu odgovornosti za komentare trećih lica u slučaju internetskih publikacija. Među tim pravilima, u ovom članu je utvrđeno da je osnivač internetske publikacije dužan da ukloni komentar koji predstavlja očigledno nezakonit sadržaj, bez odlaganja, ili komentar kojim se krše zakonom zaštićena prava, a najkasnije u roku od 60 minuta od saznanja ili od dobijanja prijave drugog lica da predstavlja nezakonit sadržaj. 

Te su odredbe posebno zabrinjavajuće sa stanovišta standarda Savjeta Evrope i Evropske unije na osnovu sljedećih okolnosti:

a) Rok za brisanje od 60 minuta očigledno nije razuman zahtjev i otvara najozbiljnija pitanja praktične izvodjivosti, da ne spominjemo pitanja primjerenosti i srazmjernosti. Takođe, generalno, vrlo kratki rokovi mogu biti posebno teški za poštovanje, naročito za male platforme. Nacrt ne nudi nikakvo obrazloženje za određivanje tako kratkog roka u svim slučajevima (bez obzira na to o kakvoj se vrsti nezakonitosti radi kod povrede prava). Ne uključuje ni nikakvo razlikovanje na osnovu veličine i kapaciteta različitih platformi.

b) Prema odredbi, uklanjanje se vrši nakon dobijanja prijave od drugog lica. Može li ovaj zahtjev postaviti bilo koja osoba ili samo državni organ? Može li ga platforma preispitati ili osporiti? Da li ova odredba nekom pojedincu daje ovlašćenje da traži uklanjanje bilo kojeg komentara samo na osnovu tvrdnje da je nezakonit? U drugom slučaju, ko vrši ocjenu postojanja povrede prava? Osoba na koju se komentar odnosi? Platforma? Državni organ? Opet, jesu li mogući žalbeni mehanizmi?

Zbog gorenavedenih pitanja, potrebno je unijeti, bilo reformom u regulativi ili pravnom sistemu, konkretniji okvir kojim će se garantovati sljedeće:

a) Naredbe za uklanjanje moraju se izvršavati sa pažnjom i u razumnom roku, u skladu sa veličinom i kapacitetom različitih platformi.

b) Naredbe za uklanjanje mora davati državni organ, po mogućnosti sudija. Potrebno je unijeti i poseban žalbeni mehanizam u odnosu na takve naredbe. 

c) U slučaju postupka prijave i uklanjanja dostupnog drugim fizičkim licima, važno je garantovati da su prijave pravilno obrazložene, da platforme imaju na raspolaganju mehanizme protiv prijave, kao i pravne lijekove u slučajevima neutemeljenih ili zlonamjernih zahtjeva, da se režim zasniva na načelu da su autori sadržaja, prema zakonu, odgovorni za svoj govor i ponašanje na internetu, da su platforme odgovorne samo u slučaju dokazanog propuštanja da se odgovori na valjana obavještenja o ilegalnom sadržaju, a internetske publikacije nijesu obavezne da utvrđuju nezakonitost sadržaja treće strane, osim u slučajevima očigledne nezakonitosti.  

Kao što je prethodno napomenuto, režim koji ne poštuje gorenavedena načela nije u skladu sa važećim standardima u ovoj oblasti.

Zaštita novinarskih izvora
Član 30 govori o zaštiti novinskih izvora. Svako miješanje u pravo na zaštitu novinarskih izvora (pretresi na radnom mjestu ili u kući novinara, oduzimanje novinarskog materijala, naredbe za otkrivanje informacija, itd.) koje bi moglo dovesti do njihove identifikacije moraju pratiti efikasne zakonsko-procesne zaštitne mjere. Prema sudskoj praksi Evropskog suda za ljudska prava, među prvima od zaštitnih mjera je garancija preventivnog preispitivanja od strane nezavisnog i nepristrasnog organa kako bi se spriječio nepotreban pristup informacijama koje mogu otkriti identitet izvora. Stoga bi u tekstu trebalo razjasniti da obaveza otkrivanja izvora ne bi trebala da zavisi samo od zahtjeva državnog tužioca, već bi trebala da bude popraćena preventivnom sudskom kontrolom. 
Preporučuje se uvođenje dodatne fraze kako bi se osiguralo da su otkrivanja izvora informacija Specijalnom tužiocu povezana sa određenim kriminalističkim istragama, pa ih odobrava sudija koji je za te istrage nadležan. Intervencija sudije u ovim predmetima uskladiće odredbu sa standardima utvrđenim u Preporuci CM/Rec(2000)7 Komiteta ministara državama članicama o pravu novinara da ne otkriju svoje izvore informacija.
Iz tog razloga, član 30 stav 2 bi glasio: “Izuzetno od stava 1 ovog člana, i kada je to potrebno radi sprečavanja ili istraživanja krivičnog djela koje ugrožava interese nacionalne bezbjednosti, teritorijalnog integriteta i zdravlja, novinar je dužan da na zahtjev državnog tužioca i uz saglasnost nadležnog sudije, otkrije izvor informacija.”

Medijsko izvještavanje i izvještavanje o sudskim postupcima
Članom 34 utvrđeno je načelo prema kojem “niko se u mediju ne smije označiti počiniocem krivičnog djela, odnosno proglasiti krivim ili odgovornim prije pravnosnažne odluke suda”. 

Načelo i pravo na pretpostavku nevinosti temeljna je zaštita koju pružaju međunarodno humanitarno pravo i nacionalni ustavi. Ova se zaštita odnosi na osobu koja je predmet istrage ili suđenja pred sudijom ili sudom. To je dakle pravo koje se ostvaruje u spomenutom kontekstu i za koje se ne može tvrditi kao takvo, da neopravdano ograničava temeljno pravo novinara i medija da traže i prenose informacije o pitanjima od javnog interesa. Novinari naročito imaju pravo da izvještavaju o pritvaranju, krivičnom gonjenju ili suđenju pojedincima kada je to pitanje od javnog interesa (na primjer, činjenica da se protiv člana vlade vodi krivični postupak zbog korupcije). 

Bez obzira na to, takođe je istina da novinari moraju izvještavati na tačan i profesionalan način, u smislu da treba da pruže odgovarajući kontekst u pogledu faze predmetnog zakonskog postupka i činjenice da još nije donesena pravosnažna presuda. Iz tih razloga važno je naglasiti da se ova odredba može koristiti za sprječavanje novinara ili medija da izvještava o pitanjima od javnog interesa, uključujući tekuće sudske postupke i suđenja. Stoga se preporučuje izmjena zakona kako bi se na pravi način zaštitilo pravo na slobodu informisanja u ovoj konkretnoj oblasti.

Pravo na odgovor i ispravku
Članovi 47 i 48 odnose se na pravo na odgovor i ispravku. Kao što je već navedeno u prethodnoj pravnoj analizi, podjela na ova dva prava pomalo je zbunjujuća. Tu je važno napomenuti da prema standardima Savjeta Evrope, (naročito, Preporuka br. (2004)16 Komiteta ministara državama članicama o pravu na odgovor u novom medijskom okruženju),[footnoteRef:15] pravo na odgovor se zasniva na sljedećim načelima:  [15:  Preporuka br. (2004)16 Komiteta ministara o pravu na odgovor u novom medijskom okruženju. Dostupno ovdje. ] 


a) Pravo na odgovor je ”sredstvo koje nudi mogućnost reagovanja na sve informacije u medijima kojima se iznose netačne izjave o osobi ili koje utiču na njegova/njena lična prava”.

b) Pravo na odgovor stoga se ne može tumačiti u smislu davanja mogućnosti bilo kojoj osobi (a posebno javnim ličnostima) da prisiljava medije da iznose njegove stavove ili verziju (prema tekstu zakona, da dopunjuju ili ispravljaju ono što je bilo objavljeno).

c) Pravo na odgovor daje samo mogućnost objave odgovora “na način istaknut podjednako kao osporavane informacije kako bi mogao doći do iste javnosti i imati isti efekat“.

d) Proširenje primjene prava na odgovor ili ispravku mimo gorenavedenog predstavljalo bi ograničenje prava na slobodu informisanja koje nije podržano mjerodavnim međunarodnim i regionalnim standardima.

Uprkos tome, ovaj odjeljak sada će se fokusirati na dodatne moguće izmjene čijim bi se unošenjem garantovalo potpuno usklađivanje s odredbama nacrta zakona koji je predmet ovog dokumenta. Važno je napomenuti da je nacrt u svakom slučaju lex specialis, što znači da određene i na konkretne stvari usmjerene odredbe navladavaju opšta pravila utvrđena u širim zakonima, naročito i upravo u Zakonu o medijima.
Područje primjene Zakona
Članom 6 utvrđeno je da se Zakon “primjenjuje na medije koji su osnovani u Crnoj Gori i čije se uredničke odluke donose u Crnoj Gori”. Ovo je vrlo široka odredba koja se baš ne uklapa u detaljnije i preciznije kriterijume utvrđene u članu 2 nacrta. Stoga se preporučuje da se u član 6 uvede upućivanje na činjenicu da se na takve slučajeve moraju primjenjivati kriterijumi uvedeni posebnim zakonodavstvom, naročito u vezi sa pružanjem audiovizuelnih medijskih usluga. Štaviše, a kako bi se izbjegla bilo kakva zabuna ili pravna praznina u ovoj oblasti, takođe se preporučuje da se u članu 2 stav 1 nacrta fraza ”u skladu sa ovim zakonom i posebnim zakonima koji uređuju oblast medija i elektronskih komunikacija” zamijeni sa ”u skladu s onim što je utvrđeno ovim zakonom”.
Evidencija medija
Članovi 8 i 9 Zakona o medijima odnose se na opštu evidenciju medija. Poglavlje VII Nacrta uređuje evidencije koje Agencija, kao regulator audiovizuelnih medija, mora voditi u pogledu različitih pružalaca usluga na koje se odnosi zakonski tekst. Kako bi se izbjegla pretjerana birokratija i administrativno opterećenje, preporučuje se da se u nacrt unese odredba kojom se utvrđuje da se o odlukama o upisu u evidenciju donesenim u skladu sa zakonom mora takođe obavijestiti organ nadležan za Evidenciju medija radi odgovarajućeg postupanja. 
Fond za podsticanje pluralizma i raznovrsnosti medija
Poglavlja III i IV Zakona o medijima sadrže niz odredbi kojima je cilj garantovanje transparentnosti finansiranja medija iz javnih prihoda, kao i regulisanje Fonda za pluralizam i raznolikost medija. Bilo bi važno unijeti odredbu koja jasno naglašava da se pravila sadržana u ovom odjeljku primjenjuju na servise koje nijesu javni medijski servisi. Zakonski parametri u pogledu finansiranja usluga i aktivnosti javnih medijskih servisa posebno su i odvojeno utvrđeni u čl. 80 do 85 nacrta, kao i u poglavlju V Zakona o Nacionalnom javnom emiteru RTCG.
Internetske publikacije
Članom 26 Zakona o medijima utvrđeno je da “internetska publikacija je medij čiji se sadržaj širi putem interneta, a koji se ne može smatrati audiovizuelnom medijskom uslugom prema zakonu koji uređuje oblast audiovizuelnih medijskih usluga”. Kako bi se izbjegla zabuna i pogrešna tumačenja, savjetuje se dodavanje usluga platformi za razmjenu video sadržaja, prema definiciji predviđenoj i zakonodavstvom koje se odnosi na audiovizuelnu oblast, kao kategorije koja je isključena iz pravnog pojma internetske publikacije.
Zaštita maloljetnika
Članom 37 Zakona o medijima utvrđen je niz opštih načela i obaveza u pogledu zaštite maloljetnika od strane medija. Preporučuje se dodavanje rečenice u kojoj se navodi da zaštita maloljetnika u odnosu na sadržaj koji pružaju audiovizuelni mediji i platforme za razmjenu video sadržaja mora da bude garantovana u skladu sa pravilima utvrđenim u zakonodavstvu koje uređuje audiovizuelnu oblast.      
Kazne
Članovi 60 do 62 Zakona o medijima sadrže niz kaznenih odredbi u načelu primjenjivih na sve vrste medija i formata. Preporučuje se unošenje dodatne rečenice u član 60 koja glasi da bi se, u slučaju da se prekršaj utvrđen Zakonom o medijima podudara sa drugim prekršajem iz zakonodavstva koje uređuje audiovizuelnu oblast, na pružaoce medijskih usluga koji su obuhvaćeni zakonodavstvom koje uređuje audiovizuelnu oblast trebalo primijeniti to zakonodavstvo. 
Zakon o Nacionalnom javnom​​ emiteru Radio i televizija Crne Gore
Autori prethodnog pregleda (iz maja 2020.) nacrta Zakona o audiovizuelnim medijskim uslugama primijetili su da bi postojanje značajnog broja odredbi u ovom nacrtu koje su se ticale nacionalnog javnog servisa, uz izradu novog Zakona o Nacionalnom javnom emiteru, mogla dovesti do nedosljednosti ili zakonskih nejasnoća. Stoga je dio zadatka ovog pregleda ispitivanje usklađenosti oba zakona i usklađenosti zakona s evropskim standardima.
Generalno, upućivanja na javne medijske servise u nacrtu Zakona o AVMU su široka – uključujući i nacionalne, regionalne i lokalne javne medije, dok se Zakon o RTGC-u posebno fokusira na nacionalni javni servis. Međutim, postoje neka preklapanja u ta dva zakona. 
Slični članovi 
Oba zakona imaju član sa nazivom “Pružanje komercijalnih audiovizuelnih usluga“ (član 5 Zakona o RTCG i član 76 Zakona o AVMU). U slučaju Zakona o AVMU, član jednostavno navodi da: “Pored javnih usluga iz člana 75 ovog zakona, javni emiter može da pruža komercijalne audiovizuelne komunikacije u skladu sa ovim zakonom i osnivačkim aktom.
Pružanje usluga iz stava 1 ovog člana mora da bude odvojeno od pružanja javnih usluga iz člana 75 ovog zakona.”
Član 5 Zakona o RTCG detaljno opisuje šta komercijalne audiovizuelne usluge podrazumijevaju.
Stoga bi bilo korisno da član 76 Zakona o AVMU sadrži direktno upućivanje na član 5 Zakona o RTCG u odnosu na nacionalnog javnog emitera. 
Što se tiče svih ostalih javnih emitera, manje je jasno (u Zakonu o AVMU) šta čini komercijalne audiovizuelne usluge. 
Pravni okvir za “uvođenje novih usluga“ obuhvaćen je u oba zakona (generalno za javne medijske servise u nacrtu Zakona o AVMU (član 83), a posebno za RTCG u Zakonu o RTCG-u (član 10). Oni su međusobno usklađeni. Isto se može zaključiti za odgovarajuće članove koji u oba zakona govore o “unakrsnom subvencioniranju“ i “odvojenom računovodstvu“. 
Zakon o RTCG sadrži opsežnu klauzulu u vezi s “unakrsnim subvencioniranjem“. U prethodnom pregledu primijećeno je da bi zakon trebao naglasiti da se zabrana unakrsnog subvencioniranja odnosi na upotrebu javnih sredstava za finansiranje komercijalnih usluga i  da se ona ne bi trebala koristiti za sticanje bilo kakve konkurentske ili nelojalne prednosti na medijskim ili oglašivačkim tržištima. Čini se da je član u novom nacrtu s tim u vezi preciznije formulisan. Pitanje može li RTCG koristiti komercijalno zarađena sredstva za proizvodnju sadržaja javnog servisa nije u potpunosti riješeno – međutim, može se pretpostaviti da to mora biti slučaj (unakrsno subvencioniranje može da bude korisno za proizvodnju sadržaja javnog servisa).
Ovlašćeni predlagači za imenovanje člana Savjeta RTCG
Članom 33 utvrđeno je da nevladina organizacija može da bude “ovlašćeni predlagač“ (u smislu člana 31) za imenovanje člana Savjeta RTCG, ako je kod nadležnog organa državne uprave registrovana najmanje tri godine prije objavljivanja javnog poziva za podnošenje predloga za imenovanje članova Savjeta. 
Čini se da ovo ograničenje nije opravdano niti potrebno u svrhu garantovanja kvaliteta i nepristranosti kandidature, pa i procesa imenovanja. Trogodišnje ograničenje čini se prilično proizvoljnim i potencijalno diskriminišućim.  U slučaju da je namjera zakona da se izbjegnu kandidature od ad hoc osnovanih subjekata ili subjekata bez jasnih ili dokazanih dosadašnjih postignuća u odgovarajućoj oblasti, važno je napomenuti da cijeli postupak imenovanja već sadrži relevantna ograničenja i zaštitne mjere koje bi omogućile lako prepoznavanje i odbijanje neprikladnih ili nekvalifikovanih kandidata. 
Autori sugerišu da zahtjev za zahtjev za pružanjem dokaza o aktivnosti u predmetnoj oblasti bude obuhvaćen odredbom zakona koja govori o dokazima koje treba da podnesu NVO, bez uključivanja trogodišnjeg zahtjeva. Ova potrebna dokumenta navedena su u članu 32 i ovdje su ukratko pobrojana: dokaz o upisu u registar nevladinih organizacija kod nadležnog organa državne uprave, osnivački akt i statut, u tekstu koji se nalazi kod nadležnog organa državne uprave nadležnog za registraciju nevladinih organizacija; kao i izvještaji o radu i finansijski izvještaji. Stoga se preporučuje da se izbriše spomenuto ograničenje.  
Članovi Savjeta RTCG: stručnost, izbor i razrješenje
Savjet RTCG uređen je članovima 27-49. Cjelokupni postupak za imenovanje članova Savjeta ilustruje snažnu uključenost civilnog društva, što je vrlo pozitivno. 
Preporučuje se izmjena odredbe koja govori o kriterijuma za imenovanje u Savjet kako bi se jasno utvrdila potreba da se mogu kandidovati pojedinci s odgovarajućim profesionalnim iskustvom na rukovodećem nivou sa visokim stepenom odgovornosti.
U članu 40 razrađeno je kako radno tijelo Skupštine usvaja predlog liste kandidata za imenovanje. To uključuje tri kriterijuma: 1. profesionalno iskustvo; 2. intervju; i 3. broj glasova koje je pojedinac dobio od nevladinih organizacija. Međutim, treći paragraf navodi da “radno tijelo će utvrditi predlog kandidata za člana Savjeta iz ovih kategorija na osnovu kriterijuma iz stava 2 tač. 1 i 2 ovog člana.”
Stoga ovdje postoji anomalija u tome što treća kategorija nije uzeta u obzir. 
Jedna sugestija bi mogla da bude da se koriste prva 2 kriterijuma kao osnova za izradu uže liste – sa fokusom na profesionalnom iskustvu i znanju iz datog sektora i problematici, uz korišćenje posljednjeg kriterijuma kao odlučujućeg faktora između jednako kvalifikovanih kandidata. 
Uz to, nacrt zakona, vezano za postupak skupštinskog odlučivanja o listi kandidata, ne sadrži nikakva posebna upućivanja na većinu potrebnu za takvu odluku. Kao što je više puta istaknuto u različitim analizama i diskusijama, standardi Savjeta Evrope (posebno Preporuka br. R (96) 10 Komiteta ministara državama članicama o garantovanju nezavisnosti javnog radiodifuznog servisa)[footnoteRef:16] preporučuju da se zahtijeva kvalifikovana većina radi promovisanja konsenzusa među različitim političkim snagama i izbjegavanja stranačkih imenovanja na osnovu postojećih većina. Stoga je potrebno naglasiti važnost činjenice da dotičnu listu kandidata Skupština utvrđuje na osnovu veoma velike većine. Stoga se preporučuje izmjena ove odredbe uvođenjem takvog specifičnog zahtjeva.  [16:  Preporuka br. R (96) 10 Komiteta ministara državama članicama o garantovanju nezavisnosti javnih radiodifuznih servisa. Dostupno ovdje] 

Primjenom kvalifikovane većine, moguće je da će takođe biti potrebno da se osigura postojanje mehanizma protiv zastoja. Izvještaj Venecijanske komisije pruža niz pristupa za rješavanje zastoja, uključujući drugo glasanje, na primjer 3/5 većinom.[footnoteRef:17] [17:   Venecijanska komisija Savjeta Evrope (2018.): Zbirka mišljenja i izvještaja Venecijanske komisije koji se odnose na kvalifikovane većine i mehanizme protiv zastoja. Dostupno ovdje ] 

Treba utvrditi precizna pravila u pogledu mogućnosti razrješenja članova Savjeta, kao i direktora nacionalnog javnog servisa, kako bi se izbjeglo da se razrješenje koristi kao sredstvo političkog pritiska. Treba naglasiti da bi odredbe o razrješenju trebale izričito da predviđaju sudsku kontrolu u vezi sa odlukama te vrste.
Ugovori o pružanju javnih usluga
Jedan od značajnih aspekata odjeljka Zakona o AVMU koji govori o javnim medijskim servisima tiče se ugovora o pružanju javnih usluga (čl. 81 i 82). Prema članu 81:
U skladu sa načelima uredničke autonomije, finansijske i institucionalne nezavisnosti javih emitera, ugovor o pružanju javnih usluga zaključuje se između organa državne uprave nadležnog za poslove medija i nacionalnog javnog emitera, odnosno organa jedinice lokalne samouprave nadležnog za medije i lokalnog javnog emitera (u daljem tekstu: Ugovor).
Međutim, u Zakonu o RTCG nema upućivanja na ugovor o pružanju javnih usluga. 
To dovodi do neslaganja između zakona. Stoga se preporučuje da autori ili: uklone zahtjev da se ugovor o pružanju javnih usluga (kao što je opisano u nacrtu Zakona o AVMU) primjenjuje na nacionalni javni servis, korigovanjem člana 81 ILI da se osigura da Zakon o RTCG uključuje takvo upućivanje na javni ugovor, kako bi bio u potpunosti usklađen sa nacrtom Zakona o AVMU.  

[bookmark: _Toc72139009]Kratki prikaz preporuka 
Zakon o audiovizuelnim medijskim uslugama 
· Članove 4 do 6 potrebno je izmijeniti i dopuniti kako bi se uzelo u obzir da su ograničenja za prijem usluga i postupak naveden u AVMU relevantna samo za servise sa sjedištem u državama članicama EU, dok Evropsku komisiju kao instituciju ili treba informisati ili ona treba da ocijeni utvrđene mjere. Stoga se savjetuje ili 
· povratak na sadašnje odredbe u Zakonu o elektronskim medijima; ili
· uključivanje tog novog postupka, ali uz potrebu da se u takvim članovima upućivanja na “drugu državu“ ili “drugu zemlju“ zamijene sa “državom članicom EU“.  
· Član 20 koji uređuje ulogu nevladinih organizacija kao “ovlašćenih predlagača” za imenovanje člana Savjeta Agencije, sadrži zahtjev da NVO treba da su registrovane kod nadležnog organa državne uprave najmanje tri godine prije objavljivanja javnog poziva za podnošenje predloga za imenovanje članova Savjeta. Preporučuje se brisanje ovog (3-godišnjeg) ograničenja, jer cijeli postupak imenovanja već sadrži relevantna ograničenja i zaštitne mjere koje bi omogućile lako prepoznavanje i odbijanje neprikladnih ili nekvalifikovanih kandidata.
· Član 28 (koji govori o imenovanju članova Savjeta Agencije od strane Skupštine) trebao bi da sadrži zahtjev da Skupština donosi dotičnu odluku na osnovu kvalifikovane većine kako bi se garantovalo da odluka o imenovanju odražava širi nestranački politički konsenzus.[footnoteRef:18] Uz to, važno je uvesti mehanizam protiv zastoja – na primjer, sa drugim krugom glasanja kako bi se osiguralo da postupci ne budu blokirani na neodređeno vrijeme.  [18:  Kao što je preporučeno u dokumentu Savjeta Evrope:  Preporuka br. R (96) 10 Komiteta ministara državama članicama o garantovanju nezavisnosti javnih radiodifuznih servisa. Dostupno ovdje] 

· Odredbama o razrješenju članova Savjeta i direktora Agencije trebalo bi izričito predvidjeti sudsku kontrolu takvih odluka.
· Član 47 sadrži niz zabrana sadržaja koje su primijenjene na usluge distribucije (kabelovske, satelitske, itd.). Kako, prema Direktivi o AVMU, ti servisi nemaju nikakvu uredničku odgovornost u odnosu na sadržaj na AVMU koje distribuiraju, preporučuje se da se ove zabrane odnose samo na pružaoce audiovizuelnih medijskih usluga. 
· Prema članu 50 koji govori o pitanju pristupačnosti audiovizuelnih medijskih usluga osobama s invaliditetom, potrebno je pravilno prenijeti obaveze navedene u Direktivi o AVMU kako bi se osigurala prava tih osoba i ispunile povezane obaveze države Crne Gore.
· Savjetuje se da se naslov člana 53 – “koregulacija ili samoregulacija“ promijeni u “koregulacija I samoregulacija“. Time bi se izbjeglo pogrešno tumačenje da postoji jednostavan izbor između korišćenja jednog ili drugog. Različiti javnopolitički ciljevi mogu se najlakše ostvariti jednom ili drugom ili kombinacijom obije vrste regulacije. 
· Član 73 govori i neprofitnim emiterima. Preporučuje se da se trogodišnje ograničenje za prijavu za status neprofitnog emitera koje se čini proizvoljnim i nepotrebnim ukloni ili zamijeni manje restriktivnim i usmjerenijim režimom koji bolje garantuje pouzdanost i kvalitet pružanja usluge od strane dotičnih subjekata.
· Uz to, članom 73 uvode se vrlo stroge programske obaveze za neprofitne emitere. Stoga se preporučuje da se zamijeni ova odredba i procenti koje ona sadrži širom obavezom da se emituje sadržaj sa ciljem služenja specifičnim interesima i potrebama dotične zajednice ili organizacije.
· Na kraju, savjetuje se i brisanje odredbe kojom se utvrđuje da bi programske obaveze javnih servisa bile primjenjive i na neprofitne emitere. 
· Pravila o oglašavanju navedena u nacrtu zakona izostavljaju nekoliko važnih obaveza koje proizlaze iz Direktive o AVMU. Zahtjev da audiovizuelne medijske usluge smanje izloženost djece komercijalnim audiovizuelnim komunikacijama koje promovišu nezdravu hranu (član 9 stav 4 Direktive o AVMU) trebao bi da bude uključen u obaveze audiovizuelnih medijskih servisa u kontekstu člana 100. Zahtjev da audiovizuelne medijske usluge smanje izloženost djece komercijalnim audiovizuelnim komunikacijama koje promovišu alkohol (član 9 stav 3 Direktive o AVMU) trebao bi da bude uključen u član 101. 
· Potrebno je u potpunosti prenijeti odredbe Direktive u vezi sa platformama za razmjenu video sadržaja. 
· Član 167 u širem smislu se odnosi na “pravna lica“ u vezi s opsežnim režimom odgovornosti proizašlim iz kršenja nekoliko odredbi zakona, uključujući one koje se primjenjuju samo na pružaoce medijskih usluga. Stoga je važno, prilikom utvrđivanja svakog mogućeg prekršaja, da stavovima ovog člana takođe budu precizirani konkretni subjekti na koje se isti primjenjuju, kako bi se izbjeglo nametanje prekomjernih ili indirektnih obaveza kojima bi se povrijedila načela nužnosti i srazmjernosti.   
Zakon o medijima 
· [bookmark: _Toc59052993][bookmark: _Toc59053028][bookmark: _Toc59053121][bookmark: _Hlk58412300]Član 6 koji se odnosi na predmet zakona zahtijeva pojašnjenje. Preporučuje se da se u član 6 unese upućivanje na činjenicu da se na takve slučajeve moraju primjenjivati kriterijumi uvedeni posebnim zakonodavstvom, naročito u vezi sa pružanjem audiovizuelnih medijskih usluga. Takođe se preporučuje da se u članu 2 stav 1 nacrta fraza “u skladu sa ovim zakonom i posebnim zakonima koji uređuju oblast medija i elektronskih komunikacija“ zamijeni sa “u skladu s onim što je utvrđeno ovim zakonom“.
· Neophodno je da član 24 bude jasniji. Preporuka je da se u zakon unesu potrebne odredbe koje bi garantovale sljedeće:
· Osnivači medija direktno su odgovorni za objavljeni sadržaj samo u slučajevima kada su bili uključeni u uređivački postupak koji je doveo do objave predmetnog sadržaja.
· Osnivači medija mogu snositi građansku (i u svakom slučaju ne krivičnu) supsidijarnu odgovornost samo ako glavni urednik i/ili novinar koji je u pitanju ne odgovore na navode protiv njih.
· Što se tiče odgovornosti za komentare trećih strana u slučaju internetskih publikacija (prema članu 26), nužno je uvesti, reformom u regulativi ili pravnom sistemu, konkretniji okvir koji će garantovati sljedeće:
· Naredbe za uklanjanje moraju se izvršavati sa pažnjom i u razumnom roku, u skladu sa veličinom i kapacitetom različitih platformi.
· Naredbe za uklanjanje mora davati državni organ, po mogućnosti sudija. Potrebno je unijeti i poseban žalbeni mehanizam u odnosu na takve naredbe. 
· U slučaju postupka prijave i uklanjanja dostupnog drugim fizičkim licima, važno je garantovati da su prijave pravilno obrazložene, da platforme imaju na raspolaganju mehanizme protiv prijave, kao i pravne lijekove u slučajevima neutemeljenih ili zlonamjernih zahtjeva, da se režim zasniva na načelu da su autori sadržaja, prema zakonu, odgovorni za svoj govor i ponašanje na internetu, da su platforme odgovorne samo u slučaju dokazanog propuštanja da se odgovori na valjana obavještenja o ilegalnom sadržaju, a internetske publikacije nijesu obavezne da utvrđuju nezakonitost sadržaja treće strane, osim u slučajevima očigledne nezakonitosti.  
· U sklopu članova 8 i 9, preporučuje se da se u nacrt unese odredba kojom se utvrđuje da se o odlukama o upisu u evidenciju donesenim u skladu sa zakonom mora takođe obavijestiti organ nadležan za Evidenciju medija radi odgovarajućeg postupanja. 
· U Poglavljima III i IV Zakona o medijima (koja uvode niz odredbi kojima je garantovana transparentnost finansiranja medija iz javnih prihoda i regulišu rad Fonda za podsticanje pluralizma i raznovrsnosti medija), važno je unijeti odredbu koja jasno naglašava da se pravila uključena u ovaj odjeljak primjenjuju na servise koji nijesu javni medijski servisi. 
· U sklopu člana 26 u vezi sa definicijom internetskih publikacija, savjetuje se dodavanje usluga platformi za razmjenu video sadržaja, kao kategorije koja je isključena iz pravnog pojma internetskih publikacija.
· U sklopu člana 30 u vezi sa zaštitom novinarskih izvora, preporučuje se preformulisanje stava 2 kako bi bio u skladu s evropskim standardima. Tako bi član 30 stav 2 glasio: “Izuzetno od stava 1 ovog člana, i kada je to potrebno radi sprečavanja ili istraživanja krivičnog djela koje ugrožava interese nacionalne bezbjednosti, teritorijalnog integriteta i zdravlja, novinar je dužan da na zahtjev državnog tužioca i uz saglasnost nadležnog sudije, otkrije izvor informacija“. 
· Prema članu 37 o opštim načelima i obavezama u vezi sa zaštitom maloljetnika od strane medija, preporučuje se dodavanje rečenice u kojoj se navodi da zaštita maloljetnika u odnosu na sadržaj koji pružaju audiovizuelni mediji i platforme za razmjenu video sadržaja mora da bude garantovana u skladu sa pravilima utvrđenim u zakonodavstvu koje uređuje audiovizuelnu oblast.      
· Preporučuje se unošenje dodatne rečenice u član 60 koja glasi da bi se, u slučaju da se prekršaj utvrđen Zakonom o medijima podudara sa drugim prekršajem iz zakonodavstva koje uređuje audiovizuelnu oblast, na pružaoce medijskih usluga koji su obuhvaćeni zakonodavstvom koje uređuje audiovizuelnu oblast trebalo primijeniti to zakonodavstvo. 
Zakon o Nacionalnom javnom​​ emiteru
· Što se tiče vrste “komercijalnih audiovizuelnih usluga“ (član 5), one su razrađene u odnosu na javni servis. Međutim, za sve ostale vrste javnih emitera, nema naznaka šta one podrazumijevaju. Stoga bi bilo korisno da član 76 Zakona o AVMU sadrži direktno upućivanje na član 5 Zakona o RTCG u odnosu na nacionalnog javnog emitera. 
· Jedan od značajnih aspekata odjeljka Zakona o AVMU koji govori o javnim medijskim servisima tiče se ugovora o pružanju javnih usluga (čl. 81 i 82). Međutim, u Zakonu o RTCG nema upućivanja na ugovor o pružanju javnih usluga.  Stoga se preporučuje da se ovo upućivanje ili izbriše iz Zakona o AVMU ILI da Zakon o RTCG uključuje takvo upućivanje kako bi bio u potpunosti usklađen sa nacrtom Zakona o AVMU.  
· U okviru čl. 27-49, preporučuje se da među kriterijumima za imenovanje u Savjet treba da bude relevantno profesionalno iskustvo na rukovodećem nivou, sa visokim stepenom odgovornosti. 
· Član 33 koji uređuje ulogu nevladinih organizacija kao “ovlašćenih predlagača” za imenovanje člana Savjeta RTCG, sadrži zahtjev da NVO treba da su registrovane kod nadležnog organa državne uprave najmanje tri godine prije objavljivanja javnog poziva za podnošenje predloga za imenovanje članova Savjeta. Preporučuje se brisanje ovog (3-godišnjeg) ograničenja, jer cijeli postupak imenovanja već sadrži relevantna ograničenja i zaštitne mjere koje bi omogućile lako prepoznavanje i odbijanje neprikladnih ili nekvalifikovanih kandidata.
· U članu 40 predlaže se, u odnosu na tri kriterijuma za imenovanje članova Savjeta RTCG, da se koriste prva 2 kriterijuma kao osnova za izradu uže liste – sa fokusom na profesionalnom iskustvu i poznavanju datog sektora i problematike, uz korišćenje posljednjeg kriterijuma kao odlučujućeg faktora u slučaju jednako kvalifikovanih kandidata. 
· Što se tiče postupka donošenja odluke o listi kandidata u Skupštini, kako bi se udovoljilo standardima Savjeta Evrope u ovoj oblasti, preporučuje se da se zahtijeva kvalifikovana većina radi promovisanja konsenzusa među različitim političkim snagama i izbjegavanja stranačkih imenovanja na osnovu postojećih većina.  Uz to, važno je uvesti mehanizam protiv zastoja – na primjer, sa drugim krugom glasanja kako bi se osiguralo da postupci ne budu blokirani na neodređeno vrijeme. 
· Treba utvrditi precizna pravila u pogledu mogućnosti razrješenja članova Savjeta, kao i direktora nacionalnog javnog servisa, kako bi se izbjeglo da se razrješenje koristi kao sredstvo političkog pritiska. Treba naglasiti da bi odredbe o razrješenju trebale izričito da predviđaju sudsku kontrolu.

[bookmark: _Toc72139010]Zaključci
Preporučuje se preduzimanje sljedećih koraka kako bi se napredovalo u procesu završetka nacrta Zakona o AVMU: 
· Ažurirati nacrt Zakona o AVMU u skladu sa preporukama navedenim u ovom tehničkom dokumentu. 
· Pripremiti nacrt Zakona o izmjenama i dopunama Zakona o medijima i Zakona o RTCG na osnovu ovdje navedenih preporuka.
· Osigurati dosljednost i usklađenost zakona u vezi sa pitanjima navedenim u ovom tehničkom dokumentu.
· Predstaviti nacrt Zakona o AVMU i izmjene i dopune ostalih (gorenavedenih zakona) kao paket medijskih zakona, imajući na umu i raniju domaću praksu; to će vjerovatno olakšati učinkovitiji i dosljedniji razvoj zakonodavnog okvira.
· Organizovati široke konsultacije o ovom paketu zakona relevantnih za medijski sektor. 
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Pursuant to Article 95, item 3 of the Constitution of Montenegro, I hereby issue the





DECREE

PROMULGATING THE LAW ON THE NATIONAL PUBLIC BROADCASTER RADIO AND TELEVISION OF MONTENEGRO



I hereby promulgate the Law on the National Public Broadcaster Radio and Television of Montenegro, passed by the 26th Parliament of Montenegro at the fifth session of the first ordinary (spring) sitting in 2020, on 27 July 2019.



Number: 01-1566/2

Podgorica, 30 July 2020



President of Montenegro,

Milo Đukanović, m.p.



Pursuant to Article 82, para.1, item 2 of the Constitution of Montenegro and Amendment 4, para. 1 to the Constitution of Montenegro, the 26th Parliament of Montenegro, at the fifth sitting of the first regular (spring) session in 2020, on 27 July 2020, adopted the following





LAW

ON THE NATIONAL PUBLIC BROADCASTER 

RADIO AND TELEVISION OF MONTENEGRO





I.	BASIC PROVISIONS



Subject Matter of the Law

Article 1

The national public broadcaster shall perform its activity in accordance with law, international standards and rules in this field.

This Law is to be interpreted in accordance with the Audiovisual Media Services Directive, Convention on Human Rights and Fundamental Freedoms and the jurisprudence of the European Court of Human Rights.



National Public Broadcaster Radio and Television of Montenegro

Article 2

The national public broadcaster Radio and Television of Montenegro shall include the Radio of Montenegro and the Television of Montenegro.

The activity of the national public broadcaster set out in paragraph 1 of this Article shall be the provision of public audiovisual services for which Montenegro provides independent funding in accordance with law.

The activity of the national public broadcaster set out in paragraph 1 of this Article shall be the provision of public audiovisual services that meet: democratic, social, cultural, educational and other needs of public interest of all segments of the Montenegrin society, ensure the exercise of the rights and interests of citizens and other entities in the field of information provision, regardless of their political, religious, cultural, racial or gender affiliation.



Radio and Television of Montenegro

Article 3

The founder of the National Public Broadcaster Radio and Television of Montenegro shall be the state.

The rights of the founder shall be exercised on behalf of the state by the Council of Radio and Television of Montenegro, in accordance with law.

The abbreviated name of the National Public Broadcaster Radio and Television of Montenegro shall be RTCG.





II.	RTCG ACTIVITY



Mode of performing principal activity

Article 4

The principal activity of RTCG shall be the provision of public audiovisual services (hereinafter referred to as the "public services"), and production of radio, audiovisual and multimedia content, music production, provision of audio and audiovisual media services, multimedia services and online publication services as public services.

RTCG activity referred to in para. 1 of this Article shall be achieved by:

1) broadcasting two channels of Radio of Montenegro via the terrestrial network of broadcasting transmitters at the national level;

2) broadcasting two channels of Television of Montenegro via the terrestrial network of broadcasting transmitters at the national level;

3) broadcasting the parliamentary programme;

4) broadcasting radio programmes via satellite;

5) broadcasting television programmes via satellite;

6) producing and publishing audio and audiovisual contents on the online publication of RTCG;

7) publicly performing and recording music content, organising events and concerts of national importance;

8) producing other programme services.

RTCG may also produce other audio and audiovisual programmes and broadcast them via terrestrial and satellite networks, the Internet and other forms of transmission.

Audio and audiovisual content of RTCG online publications shall be aligned with the RTCG programme content.

RTCG programme broadcasted within each radio or television network shall be received in the territory of Montenegro where at least 98% of the population lives.



Provision of audiovisual commercial services

Article 5

In addition to the services set out in Article 4, paragraph 1 of this Law, RTCG may also provide audiovisual commercial services as follows:

1) sales of programmes for advertising messages and other audiovisual communications;

2) product placement, in accordance with the law governing audiovisual media services;

3) sponsorship;

4) teleshopping;

5) on-demand audiovisual services;

6) programme re-broadcast;

7) programme distribution (assignment of the right to broadcast programmes, sale of programmes);

8) leasing technical, production and logistical resources, such as audiovisual services.

The provision of services set out in paragraph 1 of this Article shall be separate from the provision of public services set out in Article 4, paragraph 1 of this Law.



Change of principal activity

Article 6

Change of principal activity or privatisation of RTCG may not happen without the approval of the Parliament of Montenegro (hereinafter referred to as the “Parliament").



Internal organisation

Article 7

RTCG shall define its internal organisation and mode of work pursuant to the law and RTCG Statute.

Authorities held by individual organisational units in legal transactions shall be set forth by RTCG Statute, in accordance with law.



Use of gender-sensitive language

Article 8

The terms used in this Law for natural persons in the masculine gender shall relate to the same terms in the feminine gender.





III.	OBLIGATIONS AND ACCOUNTABILITIES OF RTCG



Public interest services

Article 9

Exercise of public interest, within the meaning of this Law, means independent and autonomous production, editing and transmission of programmes and multimedia contents that are not serving political, economic or other interests of power.

Public services set out in Article 4, paragraph 1 of this Law means programming obligations of RTCG that meet the democratic, social and cultural needs of the Montenegrin society and guarantee pluralism, including cultural and linguistic diversity.

Applying high standards of professional ethics and quality, without any form of discrimination, RTCG shall produce and broadcast programme content, which:

1) serve as reference points for strengthening togetherness and social integration of all individuals, groups and communities;

2) in a balanced way, with adequate representation of informative, cultural, educational, scientific, sports and entertainment shows, satisfy the interests of the public at the national and local level;

3) provide space for open and free expression of different opinions and views on matters of public interest;

4) are intended to all segments of the society, especially taking into account children and youth, members of minority nations and other minority ethnic communities, persons with disabilities, socially vulnerable and other specific groups;

5) promote and nurture Montenegrin national and cultural identity, cultural and ethnic identity of minority nations and other minority ethnic communities, European cultural heritage and cultural diversity;

6) promote Montenegrin cultural heritage, encourage and nurture cultural and artistic creativity and spread knowledge about other cultures that are represented in Montenegro;

7) reflect different ideas and religious beliefs in society, in order to strengthen understanding and tolerance and to promote the multicultural, multi-ethnic and multi-religious character of Montenegro;

8) contribute to the respect and promotion of fundamental human rights and freedoms, democratic values and institutions, pluralism of ideas, culture of public dialogue, linguistic standards, privacy and personal dignity;

9) encourage the development and advancement of a democratic culture of society;

10) promote and support the values of civil society and present civic initiative;

11) encourage and promote media literacy;

12) provide impartial, accurate, timely, comprehensible and balanced information on domestic and international events of public interest;

13) reflect the current life problems of various structures of the Montenegrin society;

14) present and promote historical sources and material evidence of past times;

15) promote the development of Montenegro and its ecological character;

16) inform the public about matters of importance to human health and about the protection of people, property, cultural goods and the environment;

17) provide production and presentation of Montenegrin cinematographic and audiovisual works;

18) during the election campaign, in accordance with special rules, ensure equal representation of political parties, coalitions and individuals.



Introducing new services

Article 10

RTCG may introduce significant new audiovisual services on new distribution platforms intended to the general public, provided that they meet the democratic, social and cultural needs of the society and do not entail disproportionate effects on the market, which are not necessary for the fulfilment of the public service remit.

Significant new audiovisual service, within the meaning of paragraph 1 of this Article, means a service provided for the first time and substantially different from the services provided by RTCG, as well as a service that has been significantly modified in terms of its contents, technical access, and target group to which it is intended.

The proposal to introduce a significant new audiovisual service or several such services shall include an accurate description of the services and the justification for their introduction, the target group to which the services relate, the cost of providing the services and an assessment of the possible effects on the market.

Prior to the introduction of a significant new audiovisual service or several such services, RTCG shall conduct a public debate lasting for 45 days.

Following the public debate, RTCG shall submit the proposal to introduce a significant new audiovisual service or several such services to the authority in charge of state aid, in order to get its opinion.

RTCG shall submit comments and suggestions received during the public debate and the opinion of the authority in charge of state aid to the Council of the regulatory authority in charge of audiovisual media services (hereinafter referred to as the "regulatory authority").

The Council of the regulatory authority shall decide whether to introduce a significant new audiovisual service or several such services.



European audiovisual works

Article 11

RTCG shall ensure that European audiovisual works, defined in accordance with the law governing audiovisual media services, make up at least 51% of its annual broadcasting time.

RTCG shall broadcast at least 40% of the works set out in paragraph 1 of this Article originally in the Montenegrin language, languages in official use and the Romani language on each television and programme channel of RTCG.

RTCG shall make sure that at least 10% of the programming and production plan for the current year goes for the procurement of European works by independent producers, half of which shall be intended for works produced originally in the Montenegrin language, languages in official use and the Romani language.

The mode and procedure for the selection of programmes set out in paragraph 3 of this Article shall be determined by the general acts of RTCG that are published on RTCG website.

Notwithstanding paragraph 3 of this Article, and in case the works produced originally in Montenegrin, languages in official use and Romani do not meet the prescribed criteria laid down by the general acts of RTCG, pursuant to a decision of the RTCG Council, the share of investment shall be determined with regard to programme needs and European works which can be procured in the market.

Report on the implementation of paras. 1 and 3 of this Article shall be submitted by the Director-General of the RTCG to the RTCG Council and the regulatory authority by the end of March of the current year for the previous year.



Professional standards and programming rules

Article 12

RTCG shall adopt and respect professional standards and programming rules.



Rights and obligations of employees

Article 13

RTCG employees shall exercise their rights and obligations in accordance with the general regulations on labour and employment.

RTCG employees shall be entitled to freely associate in domestic and international organisations, in order to protect their professional, economic and social rights and interests.



RTCG's accountability

Article 14

RTCG shall be accountable to the public.

The accountability of RTCG to the public shall be ensured via:

1) the procedure of appointing RTCG Council, public nature of its work and its obligation to represent and protect the interests of citizens in the field of information provision;

2) informing the public about RTCG activities by publishing its Activity Bulletin in print and/or electronic form;

3) appointing RTCG Ombudsman and prescribing and implementing procedures to allow viewers and listeners to submit petitions and complaints to the work of RTCG;

When developing the annual programming and production plans, RTCG shall conduct a public debate lasting at least for 30 days.





IV.	RTCG’S INDEPENDENCE



Programme independence

Article 15

RTCG shall be independent in editing the programme, and it shall accordingly:

1) adopt the programme schedule;

2) determine the concept of programme production and broadcasting;

3) edit and broadcast information on current events;

4) organize the performance of its activity.



Independence of journalists

Article 16

Journalists employed by RTCG shall be independent in their work and they shall act in the public interest.

Journalists may not have their employment terminated, have their salary reduced, position within the editorial staff changed, or found liable for a position or opinion expressed in accordance with professional standards and programming rules.

Journalists employed by RTCG may not receive remuneration from other legal entities and natural persons for their ordinary activities performed for the primary employer.





V.	RTCG FUNDING



Sources of funds

Article 17

RTCG shall acquire funds:

1) from the budget of Montenegro;

2) by producing and broadcasting advertising content;

3) by producing and selling audiovisual works (shows, films, series, etc.) and sound and image carriers, which are in the public interest;

4) from the sponsorship of programme content;

5) by organizing concerts and other manifestations;

6) from the donations of international organisations intended for technical and technological and programme support and advanced vocational training;

7) from other sources, in accordance with law.



Cross-subsidisation

Article 18

RTCG may not use the funds from the budget of Montenegro for funding commercial audiovisual services (cross-subsidisation).

If RTCG acts contrary to paragraph 1 of this Article, RTCG Council shall order the repayment of unlawfully spent funds and their exclusive use for performing public service activities, in accordance with this Law.

Unlawfully spent financial resources shall be repaid by payment to the Budget of Montenegro's account. 

Funds that are not spent on the activity of providing public services, and exceed the amount of 10%, shall be paid into the account of the budget of Montenegro.

Where the funds set out in paragraph 3 of this Article exceed the amount of 10% during three years, the methodology for calculating funds for the services of RTCG's primary activity shall be revised.



Budget of Montenegro

Article 19

Funds for RTCG's primary activity shall be redirected annually from the budget of Montenegro, in the amount of 0.3% of GDP (gross domestic product), the assessment of which shall be done by the Government of Montenegro (hereinafter referred to as the "Government") by adopting macroeconomic and fiscal policy guidelines.

The mode and conditions of providing funds from the budget of Montenegro shall not affect the editorial, financial and institutional independence of RTCG.

The state administration body responsible for finance shall direct the funds set out in paragraph 1 of this Article to RTCG on a monthly basis, in accordance with a separate instruction.

The report on redirected funds shall be submitted with the final budget statement of Montenegro.



Separate accounting

Article 20

RTCG shall keep separately the accounts for the provision of public services from the accounts for the provision of commercial audio or audiovisual services.



Duration of advertising and teleshopping spots

Article 21

The duration of advertising and teleshopping spots between 06:00 a.m. and 18:00 p.m. shall not exceed 15% of that period in the programmes of Television of Montenegro.

The duration of advertising and teleshopping spots between 18:00 p.m. and 00:00 shall not exceed 15% of that period in the programmes of Television of Montenegro.

Advertising and teleshopping spots shall be prohibited between 20:00 p.m. and 22:00 p.m. in the programmes of Television of Montenegro.

The duration of advertising shall not exceed seven minutes per hour of broadcast programme in the programmes of Radio of Montenegro.

Notwithstanding paragraph 3 of this Article, where events of special importance to the public are broadcast, advertising and teleshopping shall be allowed in the programmes of the Television of Montenegro between 20:00 p.m. and 22:00 p.m. 



Programme transmission and broadcasting

Article 22

The Budget of Montenegro shall provide funds for the payment of costs of transmission and broadcasting of RTCG programmes through terrestrial systems and by means of electronic communications networks without the use of broadcasting frequencies, to be performed by a legal entity for broadcasting signals’ transmission and broadcasting, which shall be established by the Government.

The state administration body responsible for the media and the legal entity for broadcasting signals’ transmission and broadcasting shall regulate in an agreement their mutual rights and obligations regarding the mode and conditions of paying costs set out in paragraph 1 of this Article, within 30 days as of the effective date of the law on budget of Montenegro for a given year.

In the event that the agreement set out in paragraph 2 of this Article is not concluded within the prescribed period, the rights and obligations related to the mode and conditions of paying costs set out in paragraph 1 of this Article shall be temporarily governed by the regulatory authority.

RTCG shall bear the costs of transmission and broadcasting of its programmes via satellite systems.





VI.	MANAGEMENT OF RTCG



RTCG’s bodies

Article 23

RTCG’s bodies shall be:

1) RTCG Council and

2) Director-General of the RTCG.



Status of RTCG Council

Article 24

RTCG Council (hereinafter referred to as the "Council") shall represent the interests of the public.

The Council shall be independent from state bodies and all organisations dealing with production and broadcasting of radio and television programmes and related activities (advertising, telecommunications and others).



Council competences

Article 25

The Council shall:

1) adopt RTCG Statute;

2) select the Council's chair and deputy chair from among the ranks of Council members, pursuant to the modality and following the procedure laid down in the Council Rules of Order;

3) appoint and dismiss the Director-General of the RTCG, after a public competition, and conclude an employment contract with him;

4) appoint and dismiss the RTCG Ombudsman (hereinafter referred to as the "Ombudsman");

5) adopt general acts regulating programme and professional standards in RTCG;

6) adopt RTCG programme documents, work plans and activity reports;

7) adopt investment and financial plans of RTCG;

8) adopt a financial statement of RTCG for the previous year, as well as a certified auditor's report on the financial operations of RTCG;

9) adopt statements of periodic accounts and statements of annual accounts of RTCG;

10) based on a previous finding by the Ombudsman, in connection with a violation of the programme principles established by law and programming documents, order appropriate measures;

11) give its consent to the proposal to introduce services set out in Article 10 of this Law;

12) publish the Activity Bulletin of RTCG on the RTCG website at least twice a year;

13) appoint and dismiss the Commission for programme contents in Albanian and languages of other members of national minorities and other minority ethnic communities;

14) designate a certified auditor to audit the financial operations of RTCG;

15) adopt the general act of internal organisation and job descriptions at the level of RTCG;

16) make decisions on the purchase, sale and mortgage of RTCG property, in accordance with law;

17) make decisions on taking bank loans and providing financial guarantees, in accordance with law;

18) give its consent to the decisions of the Director-General of the RTCG and agreements obliging RTCG to make a payment in the total amount higher than the amount fixed by RTCG Statute;

19) give its consent to the change of budget allocations;

20) enact an act on the mode of appointing the Ombudsman;

21) adopt its own Rules of Order;

22) also perform other tasks, in accordance with law and RTCG Statute.



Public inspection of RTCG activity

Article 26

By the end of June of the current year at the latest, the Council shall make the following publicly available on RTCG website:

1) RTCG's activity report for the previous year, with special reference to the application of programme standards and the fulfilment of obligations set forth in law and the work program;

2) reports on financial operations of RTCG for the previous year, which contain in particular data on the use of financial resources received based on Article 17, paragraph 1, item 1 of this Law, with special reference to the obligation set out in Article 18 of this Law;

3) certified auditor's report on the financial operations of RTCG.

No later than 15 days as of the date of their conclusion or adoption, the Council shall make the following available to the public, through the RTCG website:

1) annual work program and financial plan for its implementation;

2) periodic reports on the implementation of the work program and financial plan;

3) public procurement contracts, in accordance with the law governing that field;

4) contracts with legal entities if the contract does not set forth a ban by the contracting parties, i.e., if it is in accordance with the rulebook governing the keeping of business secrets in RTCG.



Number of Council members

Article 27

The Council shall have nine members.



Criteria for Council member appointment

Article 28

Council members may be renowned experts in the fields relevant to RTCG activities (journalism, art, culture, audiovisual media activity, sociology, history, law, economics, etc.), nationals of Montenegro, domiciled in Montenegro, who have at least VII-1 level of educational qualifications and at least five years of work experience in the field relevant to the performance of RTCG activity.



Conflict of interests

Article 29

The following persons may not be Council members:

1) members of parliament and councillors, during the performance of office and for at least three years after the termination of office;

2) persons selected, appointed or designated by the President of Montenegro, the Parliament or the Government;

3) RTCG employees;

4) political party officials (political party chairs, presidium members, their deputies, executive and central committee members, as well as other party officials) during their term of office and at least three years after termination of office;

5) persons who are stockholders, shareholders, members of management bodies, members of supervisory bodies, employees or persons hired on other grounds, and who have interests in legal entities engaged in audiovisual media services and online media, so that membership of such a person in the Council could lead to a conflict of interest;

6) persons who have been finally convicted of a criminal offence against official duty, corruption, fraud, theft, or another criminal offence making them unworthy to perform public office, irrespective of the sanction imposed, or who have been finally convicted of another criminal offence to imprisonment for a term exceeding six months, for the duration of the legal consequences of the conviction;

7) persons who are spouses of the persons listed in items 1 through 5 of this paragraph or are their blood relatives in the direct line of descent, regardless of the degree of kinship, collateral blood relatives to the second degree of kinship and their relatives by marriage.

Members of the Council shall be considered public officials pursuant to the regulation governing prevention of corruption.



Appointment of Council members

Article 30

Council members shall be appointed by the Parliament.



Nominating candidates for Council members

Article 31

Candidates for Council members shall be nominated by:

1) universities in Montenegro - one member;

2) Montenegrin Academy of Sciences and Arts and Matica crnogorska - one member;

3) national cultural institutions and non-governmental organisations in the field of culture - one member;

4) Chamber of Commerce of Montenegro and the Association of Employers represented in the Social Council - one member;

5) non-governmental organisations active in the field of media, with the exception of associations of broadcasters - one member;

6) non-governmental organisations in the field of protection of human rights and freedoms, which are engaged in exercise and protection of: national, gender and overall equality; the right to a healthy environment; consumer rights; the rights of persons with disabilities or the rights to education and social protection - two members;

7) trade unions represented at the Social Council - one member;

8) Montenegrin Olympic Committee and Montenegrin Paralympic Committee - one member. 

The person nominated to be a Council member shall not need to be from among the ranks of an authorised nominator.

The nominators set out in paragraph 1, items 1, 2, 3, 4, 5, 7 and 8 of this Article may nominate one candidate for Council member either together or separately.

The nominators set out in paragraph 1, item 6 of this Article may nominate two candidates for Council members either together or separately.

Candidates for Council members shall be nominated by the competent management bodies of legal entities set out in paragraph 1 of this Article, in accordance with their bylaws.

Where the nominators set out in paragraph 1, items 2, 4 and 8 of this Article submit separate nominations, the nomination examined shall be based on the order of these nominators, and if that nomination does not meet the stipulated requirements, the nomination submitted by the next nominator shall be considered.

In the case set out in paragraph 6 of this Article, in the succeeding Council appointment procedure, authorised nominators shall change their places.

A nomination that contains more candidates than the number fixed in paras. 3 and 4 of this Article shall not be considered.



Contents of nominations for appointment of Council members

Article 32

The nomination for appointment of a Council member shall contain the name and surname, address and short CV of the nominated candidate and it shall be signed and stamped by the authorised nominator(s).

The nomination for appointment of a Council member shall be submitted on a form set forth by the working body of the Parliament responsible for appointments (hereinafter referred to as the "working body").

The nomination set out in paragraph 1 of this Article shall be accompanied by:

1) proof that the nominated candidate is a Montenegrin national;

2) proof that the nominated candidate is domiciled in Montenegro;

3) proof of the level of educational qualifications of the nominated candidate;

4) proof of work experience;

5) statement of the nominated candidate accepting the nomination and that there is no obstacle set out in Article 29 of this Law to his appointment as a Council member.

In their capacity of nominators, non-governmental organisations shall also submit, in addition to the evidence set out in paragraph 3 of this Article:

1) proof of entry into the register of non-governmental organisations kept by the competent state administration body;

2) the texts of their founding act and bylaws that were submitted to the competent state administration body;

3) activity reports and financial statements for the previous three years.

The nomination for appointment of a Council member that is not compliant with paras. 1 through 4 of this Article shall not be considered.



Non-governmental organisation as an authorised nominator

Article 33

A non-governmental organisation may be a nominator for appointment of a Council member if it fulfils the following requirements:

1) it has been registered with the competent state administration body at least three years prior to announcing the public invitation to submit nominations for appointment of Council members;

2) its founding act and bylaw state that its basic objectives and action tasks are matters in the fields provided for in Article 31, paragraph 1, items 3, 5 or 6 of this Law and that it has continuously been engaged in those matters during the previous three years.

The same non-governmental organisation may participate in nominating a candidate for a Council member only within one category of nominators set out in Article 31, paragraph 1 of this Law.



Independence of Council members

Article 34

Council members shall not represent the institutions or organisations that have nominated them; instead, they shall perform their duties independently, autonomously and according to their own knowledge and conscience, in order to achieve the public interest, in accordance with law, RTCG Statute and other general acts of RTCG.

No one shall be entitled to influence in any way the work of a Council member, nor shall a Council member be obliged to act on anyone's instructions regarding his work, except for the decisions of the court of competent jurisdiction.



Term of office of Council members

Article 35

The term of a Council member shall begin on the date of his appointment and it shall last for five years. 

The same person may be appointed Council member twice consecutively at the most.

The Council shall be deemed to have been appointed when at least seven members of the Council have been appointed.

As an exception to paragraph 1 of this Article, upon appointment of the first Council, four members shall be appointed for a term of five years, three members for a term of four years and two members for a term of three years.

The terms of office of the first Council members shall be determined by the Parliament Speaker drawing lots in the presence of representatives of authorised nominators of Council members.



Initiation of the procedure of Council members’ appointment

Article 36

Council members’ appointment procedure shall be initiated by the Parliament Speaker by announcing a public invitation to authorised nominators at least six months before the expiry of the term of Council members.



Public invitation

Article 37

The public invitation shall be published in the Official Gazette of Montenegro, on the Parliament's website and in at least one daily print news outlet published in Montenegro.



Contents of the public invitation

Article 38

The public invitation shall include:

1) names of authorised nominators set out in Article 31, paragraph 1 of this Law and the number of nominations they may submit;

2) requirements that must be met by candidates for Council members;

3) requirements that must be met by non-governmental organisations acting as authorised nominators;

4) documentation that must be submitted with the nomination for appointment;

5) name and address of the authority to which the nominations for appointment are to be submitted;

6) mode of submission and the time limit for submission of nominations for appointment.



Time limit for submission of nominations

Article 39

The time limit for submitting a nomination for appointment of a Council member shall run from the date of publication of the public invitation in a daily print news outlet.

Nominations for appointments of Council members shall be submitted within 40 days from the date of publication of the public invitation.



List of candidates for appointment of Council members

Article 40

Within 15 days from the expiry of the time limit for submission of nominations, the Working Body shall publish a list of timely and complete nominations of candidates for Council members, pursuant to the modality in which the public invitation was announced.

If the Council member nominators set out in Article 31, para. 1, items 3, 5 and 6 of this Law submit several separate proposals, the Working Body shall adopt the nomination of candidates for Council members from these categories based on the following criteria:

1) CVs and experience in: protection of freedom of media and expression, respect for democratic principles and rule of law, building and promoting civil society, respect for the values of multiculturalism and social diversity, development of civil society, defence of human rights and freedoms, promotion of culture, science and art;

2) interview based on which it can be determined that the candidate has relevant knowledge about the values and importance of public broadcasters for the development of a democratic society, international standards in the field of public broadcasting, European freedom of expression principles, as well as vision of RTCG development in the context of digital society and personal innovation and contribution he can provide in achieving the mission of RTCG;

3) the number of institutions or non-governmental organisations that supported a candidate’s nomination.

If the Council member nominators set out in Article 31, para. 1, items 1 and 7 of this Law submit several separate nominations, the Working Body shall adopt the nomination of candidates for Council members from these categories based on the criteria set out in para. 2, items 1 and 2 of this Article.

Within 40 days from the expiry of the time limit for submission of nominations, the Working Body shall adopt the proposed list of candidates for appointing Council members, make a public presentation of candidates from the proposed list and publish the candidate's qualifications on the Parliament's website.

The Working Body shall submit the proposed list of candidates for Council members, with an explanatory statement and report on the previously conducted Council members’ appointment procedure, to the Parliament for decision taking.



Deciding on the proposed list

Article 41

The Parliament shall decide on the proposed list for appointment of Council members within 60 days as of the date of submission of materials set out in Article 40, paragraph 5 of this Law.

The Parliament shall decide on the proposed list of candidates for the appointment of Council members in its entirety.

The Parliament shall publish the reasoned decision set out in paragraph 1 of this Article in the Official Gazette of Montenegro and on the Parliament's website.



Repeated procedure

Article 42

If the proposed list is not complete, the procedure shall be repeated for the appointment of Council members from the category of nominators whose nominations have not been adopted.

In the case set out in paragraph 1 of this Article, within 15 days of the date of adopting the proposed list, the Parliament Speaker shall repeat the public invitation to the authorised nominators whose nominations have not been adopted, pursuant to the modality set forth by this Law.

The term of office of a Council member appointed within a repeated public invitation shall last further to the term of office of candidates from the category of nominators who proposed him in the repeated procedure.



Remunerations to Council members

Article 43

Council members shall be entitled for their work in the Council to a monthly remuneration in the gross amount of the average gross salary of RTCG employees in the month preceding the payment of remuneration, as well as to compensation of expenses related to performing the duties of a Council member, in accordance with RTCG Statute.



Termination of office of Council members

Article 44

The office of a Council member shall terminate:

1) upon expiration of the period to which he was appointed;

2) by dismissal;

3) by tendering a written resignation to the Parliament, of which he shall inform the Council and the authorised nominator within eight days of resignation tendering.



Dismissal of Council members

Article 45

The Parliament shall dismiss Council members if:

1) it is established that they have provided inaccurate information about themselves during the appointment procedure or have failed to state information or circumstances relevant to the appointment;

2) they do not attend sessions of the Council for more than six months;

3) during their term of office, any of the circumstances set out in Article 29 of this Law arose;

4) due to illness, as confirmed by a report issued by the competent health institution, they are unable to perform Council member’s duties for a period longer than six months.

Dismissal procedure of Council members

Article 46

The dismissal procedure of Council members may be initiated exclusively by the Council or by the Working Body.

The Parliament shall make a decision to dismiss a Council member after conducting the procedure, in which all relevant circumstances have been determined, and in which the Council member against whom the procedure is conducted is enabled to state his opinion on the circumstances for dismissal.

The Parliament shall publish the reasoned decision set out in paragraph 2 of this Article in the Official Gazette of Montenegro and on the Parliament's website.



Appointment of new Council members

Article 47

In the event of termination of office before the expiry of the term for which the Council member was appointed, the Parliament Speaker shall announce a public invitation to nominate a new Council member, within 15 days from the termination of Council member's office.

Provisions of this Law governing Council appointment shall apply accordingly to the appointment of Council members set out in paragraph 1 of this Article.

The term of office of a newly appointed Council member shall last until the expiry of the term of office of the Council member he has been appointed to replace.

Council members who were dismissed, in accordance with Article 45, items 1 and 2 of this Law, before the expiry of their term, may not be reappointed Council members.



Termination of Council’s work

Article 48

Where, due to the termination of the office of individual members, the number of Council members is less than five, the Council may not work in a legally valid way and take decisions.



Work of the Council

Article 49

The Council shall work in sessions.

A session of the Council shall be convened at the request of at least three members of the Council or of Director-General of the RTCG.

The Council may operate if the session is attended by the majority of the total number of Council members, and it shall take decisions by majority vote of members present, unless otherwise stipulated by this Law or RTCG Statute.

Council sessions shall be open to the public, unless where the Council decides otherwise by a two-thirds majority vote of the total number of its members.

Council sessions shall be convened within 48 hours based on the petitions and complaints submitted by listeners, viewers or users of the RTCG portal during the campaign for the election of the president of state, members of parliament and/or councillors.

Director-General of the RTCG and directors of organisational units shall be entitled to participate in the sessions of the Council, without the right to decide.

The Council may decide, by a two-thirds majority of the members present, to exclude from work the persons set out in paragraph 6 of this Article.

The participation of other persons in the work of the Council shall be governed by the Council's Rules of Order.

Minutes from the Council sessions shall be published on RTCG website within five working days after the adoption thereof.



Director-General of the RTCG

Article 50

Nationals of Montenegro who are domiciled in Montenegro and who hold at least VII-1 level of educational qualifications and have at least ten years of work experience may be appointed Director-General of the RTCG.

Director-General of the RTCG shall:

1) act for and on the behalf of RTCG;

2) organise and manage the process of work and run RTCG activity;

3) be held accountable for RTCG activity and the legality of its work;

4) propose general acts establishing programme and professional standards of RTCG;

5) propose RTCG programming documents;

6) propose the general act of internal organisation and job descriptions at the level of RTCG;

7) propose work plans for RTCG;

8) submit RTCG's activity reports and its statements of periodic and annual accounts;

9) submit the financial statement of RTCG for the previous year;

10) take care of the implementation of programme documents and professional standards in RTCG;

11) appoint and dismiss the director of Radio of Montenegro, the director of Television of Montenegro and other executives in RTCG;

12) propose decisions to purchase and sell assets and mortgage RTCG's assets, as well as to take bank loans and provide financial guarantees, in accordance with law;

13) also perform other tasks, in accordance with law and RTCG Statute.  

The term of office of the Director-General of the RTCG shall be four years.

The same person may be appointed Director-General of the RTCG twice consecutively at the most.

A person who cannot be a Council member pursuant to this Law may not be appointed Director-General of the RTCG.

Article 29, paragraph 1, item 3 of this Law shall not apply to candidates for the appointment of the Director-General of the RTCG.



Directors of Radio of Montenegro and Television of Montenegro

Article 51

Director of Radio of Montenegro and director of Television of Montenegro shall be appointed and dismissed by the Director-General of the RTCG.

Nationals of Montenegro who are domiciled in Montenegro and who hold at least VII-1 level of educational qualifications and have at least five years of work experience in the media may be appointed directors of Radio of Montenegro and Television of Montenegro respectively.

The directors of Radio of Montenegro and of Television of Montenegro shall be appointed for a period of four years, with the possibility of reappointment.

A person who cannot be a member of the Council under this Law may not be appointed the director of Radio of Montenegro and the director of Television of Montenegro.

Article 29, paragraph 1, item 3 of this Law shall not apply to candidates for the appointment of the director of Radio of Montenegro and the director of Television of Montenegro.



Authorities of the directors of Radio of Montenegro and Television of Montenegro

Article 52

Directors of Radio of Montenegro and Television of Montenegro shall:

1) act for and on the behalf of Radio of Montenegro and Television of Montenegro, within the limits of authorities entrusted to them;

2) propose the programme-level objectives of Radio of Montenegro and Television of Montenegro and shall be responsible to the Council for their achievement, in accordance with law and the RTCG Statute;

3) take care of the execution of adopted work plans of the Radio of Montenegro, and Television of Montenegro;

4) take care of the application of the provisions of this Law referring to programme contents;

5) appoint and dismiss programme directors in Radio of Montenegro and Television of Montenegro, in accordance with the general acts of RTCG;

6) propose to Director-General of the RTCG the internal organisation and job descriptions at the level of Radio of Montenegro and Television of Montenegro respectively;

7) conclude employment contracts with employees of Radio of Montenegro, and Television of Montenegro, in accordance with law and RTCG Statute and the general act on internal organisation and job descriptions;

8) implement the decisions of the Commission for Petitions and Complaints;

9) also perform other tasks identified in the RTCG Statute.



Dismissal of Director-General of the RTCG, director of Radio of Montenegro and director of Television of Montenegro

Article 53

Director-General of the RTCG, director of Radio of Montenegro and director of Television of Montenegro may be dismissed before the expiry of the period to which they were appointed:

1) at their own request;

2) if they fail to act in accordance with law and general acts of RTCG;

3) if they cause major damage to RTCG by their unconscientious and improper work;

4) if any of the circumstances set out in Article 29, para. 1, items 1, 2, 4, 5, 6 and 7 of this Law arose during their term of office.

Before making a decision to dismiss, the person set out in paragraph 1 of this Article shall be given the opportunity to state his opinion on the reasons for dismissal.

Director-General of the RTCG, director of Radio of Montenegro and director of Television of Montenegro who get dismissed on grounds set out in paragraph 1, items 2 and 3 of this Article, may not be reappointed at the earliest forthcoming competition.



Termination of office of Director-General of the RTCG, director of Radio Montenegro and director of Television of Montenegro

Article 54

The office of Director-General of the RTCG, director of Radio of Montenegro and director of Television of Montenegro shall terminate:

1) upon expiration of the period to which he was appointed;

2) by dismissal;

3) by tendering a written resignation to the Council and Director-General of the RTCG.



Appointment of an acting director

Article 55

In the case of dismissal of the Director-General of the RTCG, the Council shall appoint the acting Director-General of the RTCG for a period of up to six months, that is, until the appointment of the Director-General of the RTCG, in accordance with this Law.

In the case of dismissal of the director of Radio of Montenegro or the director of Television of Montenegro, the Director-General of the RTCG shall appoint the acting director of Radio of Montenegro and the acting director of Television of Montenegro, for a period of up to six months.



Appointment of the Ombudsman

Article 56

The Ombudsman shall be appointed by the Council, based on a public competition.



Criteria to be met by the Ombudsman

Article 57

The Ombudsman may be a renowned media expert with at least ten years of work experience in audiovisual media, who is a national of Montenegro, domiciled in Montenegro and has at least VII-1 level of educational qualifications.

A person who cannot be a Council member pursuant to this Law may not be appointed Ombudsman.

Article 29, paragraph 1, item 3 of this Law shall not apply to the candidates for Ombudsman's position.

Ombudsman's competences

Article 58

The Ombudsman shall be independent in his work. 

The Ombudsman shall:

1) examine petitions and complaints of listeners, viewers and users of the RTCG portal;

2) examine human rights violations and discrimination of any kind in the programme contents broadcast;

3) monitor compliance with RTCG programme principles;

4) monitor respect for the right of citizens to freedom of speech, the right to access to the media, the right to accurate and verified information, the right to a formal denial;

5) submit quarterly reports on his work to the Council;

6) make recommendations to the editorial board of RTCG and act as a mediator in two-way communication between the media and the public;

7) also perform other tasks, in accordance with law and RTCG Statute.

Once the Council has become acquainted with the reports and recommendations of the Ombudsman, the reports and recommendations shall be published on RTCG website.



Ombudsman's term of office

Article 59

Ombudsman's term shall begin to run on the date of his appointment and it shall last for three years.

The same person may be appointed Ombudsman twice consecutively at the most.



Dismissing the Ombudsman

Article 60

The Ombudsman shall be dismissed by the Council. 

The Council shall dismiss the Ombudsman if:

1) he resigns;

2) it is established that he has provided inaccurate information about himself during the appointment procedure or has failed to state information or circumstances relevant to the appointment;

3) during his term of office, any of the circumstances set out in Article 29, para. 1, items 1, 2, 4, 5, 6 and 7 of this Law arose;

4) he does not regularly perform tasks within the limits of competences set forth by Article 58 of this Law;

5) he acts contrary to this Law and general acts of RTCG;

6) due to illness, as confirmed by a report issued by the competent health institution, he is unable to perform Ombudsman’s duties for a period longer than six months;

7) in other cases provided by the RTCG Statute.

The Council shall make a decision to dismiss the Ombudsman after conducting the procedure, in which all circumstances relevant to the dismissal have been determined, and in which the Ombudsman is enabled to state his opinion on the circumstances for dismissal.



Termination of Ombudsman's office

Article 61

The office of Ombudsman shall terminate:

1) upon expiration of the period to which he was appointed;

2) by dismissal;

3) upon tendering a written resignation to the Council.





VII.	RTCG STATUTE



Contents of RTCG Statute

Article 62

RTCG Statute shall contain provisions on:

1) RTCG head office;

2) the internal organisation of RTCG;

3) mode of work, decision-making and competences of RTCG bodies and persons having special authorities;

4) the decision-making process regarding petitions and complaints of listeners and viewers to the work of RTCG;

5) the mode of publishing the Activity Bulletin of RTCG, financial plans, statements of revenues and expenditures and other acts and information which have to be presented to the public by RTCG, in accordance with this Law;

6) the mode of fixing and disposing of funds by individual organisational units within RTCG;

7) the mode of organizing a public competition for Ombudsman's appointment and contents thereof;

8) the mode of consulting the public in creating programme and production plans. 

RTCG Statute shall also contain provisions on other matters, in accordance with this Law.





VIII.	PROPERTY OF RTCG



Property rights

Article 63

RTCG property shall be state owned, and it shall consist of the right of ownership of movable and immovable property, bank balances and cash and securities and other property rights.

RTCG shall be held liable for its liabilities with all its property. 

The state shall be jointly and severally liable for the liabilities of RTCG.

RTCG may not encumber or dispose of real estate and other property whose value is higher than the value fixed by RTCG Statute without the consent of the Council.

 



IX.	TRANSITIONAL AND FINAL PROVISIONS



Alignment of the Statute

Article 64

RTCG Statute shall be aligned with this Law within 90 days as of the effective date of this Law.



Initiation of the Council appointment procedure

Article 65

Within six months as of the effective date of this Law, the Parliament Speaker shall initiate the procedure for the appointment of Council members, in accordance with this Law.

The first session of the newly selected Council shall be convened by the Parliament Speaker, within 15 days as of the date of his appointment.



Continued work of the Council

Article 66

Pending the appointment of the Council in accordance with this Law, RTCG Council appointed in accordance with the Law on the National Public Broadcaster Radio and Television of Montenegro (Official Gazette of Montenegro, nos. 79/08, 45/12, 43/16 and 54/16) shall continue to work, with the competences set forth by this Law.



Initiation of the procedure for appointing the Director-General of the RTCG

Article 67

Within eight days as of the date of its appointment, the Council appointed in accordance with this Law shall initiate the procedure for the appointment of the Director-General of the RTCG.

Pending the appointment of the Director-General of the RTCG in accordance with this Law, the Director-General of the RTCG appointed in accordance with the Law on the National Public Broadcaster Radio and Television of Montenegro (Official Gazette of Montenegro, nos. 79/08, 45/12, 43/16 and 54/16) shall continue to work, having the competences set forth by this Law.



Initiating the appointment procedure of Radio of Montenegro and Television of Montenegro directors

Article 68

Within eight days as of the date of appointment, the Director-General of the RTCG appointed in accordance with this Law shall initiate the procedure for the appointment of the directors of Radio of Montenegro and Television of Montenegro.

Pending the appointment of the directors of Radio of Montenegro and Television of Montenegro in accordance with this Law, the director of Radio of Montenegro and the director of Television of Montenegro appointed in accordance with the Law on the National Public Broadcaster Radio and Television of Montenegro (Official Gazette of Montenegro, nos. 79/08, 45/12, 43/16 and 54/16) shall continue to work, having the competences set forth by this Law.



Appointment of the Ombudsman

Article 69

RTCG Ombudsman shall be appointed within six months as of the date of adopting RTCG Statute.



Revocation

Article 70

The Law on the National Public Broadcaster Radio and Television of Montenegro (Official Gazette of Montenegro, nos. 79/08, 45/12, 43/16 and 54/16) shall be repealed on the effective date of this Law.



Entry into force

Article 71

This Law shall enter into force on the eighth day following that of its publication in the Official Gazette of Montenegro.



Number: 10-3/19-1/18 

EPA 858 XXVI

Podgorica, 27 July 2020



26th Parliament of Montenegro

Speaker,

Ivan Brajović, m.p.
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Pursuant to Article 95, item 3 of the Constitution of Montenegro, I hereby issue the



DECREE

PROMULGATING THE LAW ON MEDIA



I hereby promulgate the Law on Media, passed by the 26th Parliament of Montenegro at the fifth session of the first ordinary (spring) sitting in 2020, on 27 July 2020.



Number: 01-1565/2

Podgorica, 30 July 2020



President of Montenegro,

Milo Đukanović, m.p.





Pursuant to Article 82, para.1, item 2 of the Constitution of Montenegro and Amendment 4, para. 1 to the Constitution of Montenegro, the 26th Parliament of Montenegro, at the fifth sitting of the first regular (spring) session in 2020, on 27 July 2020, adopted the following





LAW ON MEDIA





I. BASIC PROVISIONS



Article 1

This Law governs the basic principles of freedom of the media, freedom of expression, free establishment of the media, public nature of media ownership, transparency of media advertising, protection of media pluralism, rights, obligations and accountabilities in the field of information provision, protection of special rights, right to reply and correction, media files retention and the right to examine such media files and other matters of importance to the work of the media.



Article 2

The state shall ensure and guarantee freedom of the media, expression and information at the level of standards enshrined in international human rights and freedoms documents (EU, Council of Europe, UN, OSCE).

This Law is to be interpreted and applied in accordance with the Convention for the Protection of Human Rights and Fundamental Freedoms and the jurisprudence of the European Court of Human Rights.

The procedure of executing court decisions set out in paragraph 2 of this Article, which refers to freedom of expression matters, shall be urgent.



Article 3

The state shall guarantee the right to free establishment of the media, unhindered work of journalists and their security in order to enable freedom of expression, media pluralism, media independence, freedom of research, collection, dissemination, publication and receipt of information, and protection of human personality and dignity.

The media shall freely publish information and opinions on phenomena, events and persons, while respecting the Constitution, law and the Code of Journalists of Montenegro (hereinafter referred to as the "Code") and other general acts prescribing the protection of professional standards.

Freedom of the media may be restricted only when necessary in the interests of protecting the national security and territorial integrity of Montenegro, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence or maintaining the authority and impartiality of the judiciary.



Article 4

The terms used in this Law for natural persons in the masculine gender shall relate to the same terms in the feminine gender.



Article 5

The media shall use gender-sensitive language in their work.





II. MEDIA ESTABLISHMENT AND REGISTERING



Article 6

Media means actors involved in the production and dissemination of media content, while retaining editorial control or oversight of such content, intended for an indeterminate number of people.

Media content means information, analysis, commentary, opinion, as well as author’s works in text, audio, audiovisual or other form with the aim of informing and satisfying cultural, educational and other needs of the public.

This Law applies to the media established in Montenegro and whose editorial decisions are made in Montenegro.

Paragraph 3 of this Article shall be interpreted further to the standards of the European Union and provisions of the law governing audiovisual media services.



Article 7

The media shall be established by a founding act, freely and without approval.

Provisions of the law governing audiovisual media services and the national public broadcaster Radio and Television of Montenegro shall also apply to the establishment and work of the media.



Article 8

The media may be established by any domestic and foreign, legal and natural person.

Legal and natural persons, media founders, shall be registered with the body responsible for registration.

The media shall not have the capacity of a legal entity.

The state, local self-government units and state-owned legal entities entirely or majority funded out of public revenues may not be media founders, except under the conditions prescribed by laws governing audiovisual media services and the national public broadcaster Radio and Television of Montenegro.



Article 9

The media shall be entered into a media registry (hereinafter referred to as the "Registry"), kept by the state administration body responsible for the media (hereinafter referred to as the "Ministry").

An application for entry into the Registry shall be submitted by the founder or an authorized person. 

The application for registration shall be submitted together with the founding act and the decision of the body responsible for registration. 

Every legal and natural person shall be entitled to examine the Registry and to obtain an extract from the Registry.



Article 10

The following shall be entered into the Registry:

1) name of the media outlet;

2) name and surname of the founder and editor-in-chief of the media outlet;

3) number of the authorization for audiovisual media service provision;

4) information on the language in which the media service is provided;

5) information on the media outlet’s format (print, audiovisual, online publications);

6) media outlet's e-mail address;

7) business name/name, head office and tax identification number of the media founder/media service provider; and

8) changes to registered information and date of information change.



Article 11

The imprint shall contain the name of the media outlet, e-mail address of the media outlet or website, name of the editor-in-chief of the media outlet, name and head office/residence of the founder and TIN of the founder of the media outlet.

In addition to the information set out in paragraph 1 of this Article, the imprint of a print medium shall contain the date of issue and the number of printed copies.

The imprint shall be visible, easily recognizable and always available.

Media founders shall provide a straightforward, direct and permanent access to information on legal and natural persons that hold, either directly or indirectly, more than 5% share in the founding capital of the media outlet, information on their related parties within the meaning of the law governing audiovisual media services and information on other media founders in which these persons hold more than 5% share in the founding capital.

The information set out in paragraph 4 of this Article shall include: business name/name, head office and TIN of the legal entity, name and surname of the natural person, as well as their individual percentage share in management rights.

The public sector may not advertise in the media that have not published the information set out in paras. 1 and 4 of this Article.



Article 12

The media may establish a collective external self-regulatory organization and each media outlet may establish an internal self-regulatory organization.

The self-regulatory organization shall oversee the observance of professional and ethical standards from the Code by the media outlet, or media outlets that are its members and it shall take decisions on complaints.

Self-regulatory organizations set out in paragraph 1 of this Article shall adopt the ethical principle of work in an open and inclusive manner.

The self-regulatory organization shall be independent of media interests in its work.





III. TRANSPARENCY OF MEDIA FUNDING OUT OF PUBLIC REVENUES



Article 13

The Ministry shall keep records of financial resources allocated to the media out of public revenues.

The records set out in paragraph 1 of this Article shall contain:

1) information on the amount of financial resources allocated to the media for the provision of public services in accordance with this Law;

2) information on the amount of financial resources received from the public sector, defined by the law governing budget and fiscal responsibility (hereinafter referred to as the: "public sector");

The information set out in paragraph 2, item 1 of this Article shall be submitted by the body that allocates financial resources for the provision of public services.

The information set out in paragraph 2, item 2 of this Article shall be submitted by media founders.

The body that allocates financial resources for the provision of public services shall submit the information set out in paragraph 2, item 1 of this Article to the Ministry within 30 days as of the date of those financial resources being allocated.

Media founders shall submit the information set out in paragraph 2, item 2 of this Article to the Ministry within 30 days as of the date of receiving those financial resources.

The records set out in paragraph 2 of this Article shall be kept on a form published on the website of the Ministry.

The Ministry shall publish on its website, in the form of an annual report, the total appropriated financial resources of the public sector allocated to the media, ending with June 1 of the current year for the previous year.



Article 14

Public sector bodies shall publish on their website, by March 31 of the current year for the previous year, records of payments to the media for advertising and other contracted services.

The records set out in paragraph 1 of this Article shall also include financial resources sent through intermediaries - agencies, provided that the grounds for payment for advertising shall be clearly separated from other contracted services paid to the media.

Notwithstanding paragraph 1 of this Article, bodies of local self-government units and legal entities founded by local self-government units shall submit to the Chief Administrator records of total payments to the media for advertising and other contracted services by March 31 of the current year.

The records set out in paragraph 3 of this Article shall be published by the Chief Administrator on the website of the local self-government unit.

Records set out in paras. 1 and 3 of this Article shall be kept on a form published on the website of the Ministry.

The advertising procedure set out in paras. 1 and 3 of this Article shall be subject to the provisions of the law governing public procurement.





Article 15

Public sector bodies shall submit to the Ministry the records of payments to the media for advertising and other contracted services, within 15 days as of the date of publishing the records in accordance with Article 14 of this Law.

The Ministry shall publish on its website, in the form of an annual report, the total appropriations of the public sector for advertising and other contracted services, ending with June 1 of the current year for the previous year.



Article 16

Media founders shall keep records of payments made by public sector bodies for advertising and other contracted services.

The records set out in paragraph 1 of this Article shall also include financial resources sent through intermediaries - agencies for services at the request of public sector bodies.

Media founders shall submit the records set out in paragraph 1 of this Article to the Ministry no later than March 31 of the current year, for the previous year.

The records set out in paragraph 1 of this Article shall be kept on a form published on the website of the Ministry.





IV. MEDIA PLURALISM AND DIVERSITY PROMOTION FUND



Article 17

The state shall fund projects in the field of information from the budget of Montenegro, by providing financial resources for the provision of public services through the Media Pluralism and Diversity Promotion Fund (hereinafter referred to as the "Fund").

The state may provide part of the financial resources from the budget of Montenegro with a view to providing public services, for the purpose of exercising rights guaranteed by the Constitution and law for:

1) non-commercial media content of public interest, in the languages of national minorities and other minority ethnic communities; and

2) non-commercial media content of public interest in non-profit print media.

The financial resources set out in paragraph 2, item 2 of this Article shall be allocated pursuant to the modality, under the conditions and in accordance with the criteria prescribed in an act of the Ministry.

Financial resources shall be provided in an independent and transparent manner, with guarantees of editorial, programme and institutional autonomy.



Article 18

At least 0.09% of financial resources of the Fund shall derive from the current budget of Montenegro fixed by the annual budget law.

The financial resources set out in paragraph 1 of this Article shall be allocated by:

1) 60% of financial resources by the Council of the regulatory authority for audiovisual media services, to be directed to the sub-fund for commercial and non-profit media; and

2) 40% of financial resources by the independent commission established by the Ministry, to be directed to the sub-fund for daily and weekly print media and online publications.

The financial resources intended for the sub-funds set out in paragraph 2 of this Article shall be paid to separate current accounts of the bodies in charge of allocation and they shall pertain:

1) 95% to sub-funds; and

2) 5% for operating costs of the bodies in charge of allocating funds: to the Ministry and the regulatory authority for audiovisual media services.



Article 19

A total of 5% of funds shall be allocated annually from each of the sub-funds set out in Article 18, paragraph 2 of this Law for the operating costs of various self-regulatory mechanisms.

Self-regulatory organizations shall apply once a year to have their operating costs necessary for their business activities covered.

An application may be submitted by a self-regulatory organization that meets the following conditions:

1) it was established at least three years before the submission of the application; and

2) founders of the media over which the self-regulatory organization has been established meet the conditions set out in Article 21 of this Law.

The application shall be submitted to the body in charge of allocating funds from the sub-fund, when that body announces the public competition set out in Article 21, paragraph 1 of this Law.

The self-regulatory organization of the national public broadcaster Radio and Television of Montenegro shall not be funded out of the Fund's resources.



Article 20

Financial resources from the Fund shall be used to promote media pluralism, and in particular to produce and publish content that is relevant to:

1) promotion of cultural diversity, preservation of tradition and identity of Montenegro;

2) European integration of Montenegro;

3) current social, political and economic topics;

4) science, culture, arts and education;

5) protecting the rights and dignity of national minorities and other minority ethnic communities against discrimination, stereotypes and prejudices;

6) children, sports and youth;

7) environmental protection, sustainable development and tourism;

8) promotion of health and healthy lifestyles;

9) promotion of agriculture and tourism;

10) promotion of entrepreneurship;

11) consumer protection;

12) fight against corruption;

13) fight against addiction;

14) social integration of vulnerable groups (persons with disabilities, unemployed persons, third-age people, single parents, victims of domestic violence and others);

15) development of civil society and volunteerism; and

16) promotion of media literacy and media professionalism.

Financial resources from the Fund may not be allocated for projects funded by donations, sponsorships or grants from domestic and foreign institutions.



Article 21

The Council of the audiovisual media services regulator and the independent commission set out in Article 18, paragraph 2, item 2 of this Law shall allocate financial resources from the Fund, once a year, based on a public competition.

Founders of commercial, print media, audiovisual media services or non-profit media and online publications that meet the following conditions may apply to the competition set out in paragraph 1 of this Article:

1) the founder of the media outlet that has published data on the ownership structure, in accordance with Article 11, paras. 1, 2 and 4 of this Law;

2) the founder of the media outlet that has submitted information on the share of funding from the budget of Montenegro or the budget of local self-government units, i.e., from state owned legal entities or legal entities which are entirely or majority funded out of public revenues (advertising, grants, loans, subsidies and others), in the structure of revenues in the year preceding the year in which the competition is announced, pursuant to Articles 13 and 16 of this Law;

3) the media outlet has settled its financial liabilities due for taxes, social security contributions and fees for broadcasting radio or television programme by the deadline for submitting an application to the public competition;

4) the founder of the media outlet that is not undergoing bankruptcy or liquidation;

5) the founder of the media outlet that has not had his account frozen within a coercive collection procedure;

6) the media outlet's broadcasting licence has not been temporarily revoked; and

7) the media outlet has not misused financial resources previously allocated from the Fund.



Article 22

The Ministry and the audiovisual media services regulator shall adopt acts defining the rights and obligations to provide public services for which financial resources are received from the Fund.

The acts set out in paragraph 1 of this Article shall contain the criteria and procedure for allocating financial resources from a particular sub-fund, the mode of using such financial resources, as well as the maximum amount of financial resources that can be allocated from the Fund to a media outlet in the course of a year.

Financial resources shall be allocated for a clearly defined purpose, without discrimination and based on pre-defined, clear, objective and transparent criteria and scoring methodology.

The Ministry and the regulatory authority for audiovisual media services shall keep records of allocated financial resources for the provision of public services and publish a report on the allocation of financial resources on their website within 30 days of the allocation of financial resources.



Article 23

The beneficiary of the Fund's resources shall submit a detailed written report on the project implementation to the body in charge of allocating the funds, within 30 days as of the date of the project completion.

The beneficiary of the Fund's resources shall keep separate accounts for the provision of public services and for the provision of commercial audiovisual services respectively.

The amount of financial resources for the provision of public services may not exceed the net costs necessary to provide those services, taking into account other direct or indirect revenues arising from the provision of such services.

In determining the net cost of providing public services, the net benefits of all commercial audiovisual services related to those services shall be taken into account.

If the beneficiary of the Fund's resources uses the allocated financial resources contrary to the purpose for which they were allocated or if the amount of allocated financial resources exceeds the amount of financial resources necessary for the provision of public services, the Fund shall order that unlawfully spent financial resources be repaid and be exclusively used for public service activities, in accordance with this Law.

Unlawfully spent financial resources shall be repaid by effecting a payment to the Fund's account.





V. RIGHTS, OBLIGATIONS AND LIABILITIES IN THE FIELD OF INFORMATION PROVISION



Article 24

Media founders shall be accountable for the published media content, unless otherwise provided by this Law.

Editor-in-chief means the person who edits media content freely and independently and is accountable for the published media content.

The founder, editor-in-chief, and journalist shall be held jointly liable for the damage done by publishing untrue, incomplete or other programme content, if proven that they had acted contrary to journalistic due diligence.





Article 25

With regard to the determination of liability for damages, within the meaning of this Law, provisions of the law governing contractual relations shall apply accordingly, unless otherwise provided by this Law.

The principle of proportionality shall be respected when determining the amount of compensation for damage.



Article 26

An online publication means a media outlet whose content is disseminated via the Internet, and which cannot be considered an audiovisual media service under the law governing audiovisual media services.

Comment means content published on an online publication created by its registered user and referring to the published media content.

The founder of an online publication shall immediately remove a comment that constitutes manifestly unlawful content, and no later than 60 minutes from learning or receiving a report from another person that the content is unlawful.

Manifestly unlawful content means the content whose publication in a media outlet is prohibited in accordance with Articles 34 through 39 of this Law.

The founder of an online publication shall immediately remove a comment that breaches rights protected by law, and no later than 60 minutes from receiving a report.

In the event that the founder of an online publication decides not to remove the comment breaching the rights set out in paras. 3 and 5 of this Article, the person to whom the comment refers may request the removal of the content from the court of appropriate jurisdiction.

The online publication shall set forth rules for publishing comments from third parties and it shall make them publicly available.



Article 27

Media content whose meaning has been changed in the editorial process may not be published under the name of the journalist without his consent.

The editor-in-chief shall be responsible for the media content set out in paragraph 1 of this Article.

If the reputation of a journalist is injured by the media content set out in paragraph 1 of this Article, the journalist may seek damages.

 

Article 28

Journalists shall be entitled to refuse to prepare, write or participate in the creation of media content that is contrary to the law and Code, by way of a written explanation to the editor-in-chief.

A journalist's employment may not be terminated, his salary or remuneration for work may not be reduced, nor may he otherwise be disadvantaged because of the reasons set out in paragraph 1 of this Article.



Article 29

General labour regulations shall apply to the rights, obligations and accountabilities of journalists and media employees, unless otherwise provided by this Law.





Article 30

Journalists who, in the course of collecting, editing or publishing media content become acquainted with information that could point to the identity of the source of information shall not be obliged to disclose the source of information.

Notwithstanding paragraph 1 of this Article, and when that is necessary in order to protect the interests of national security, territorial integrity, and health, journalists shall disclose the source of information when requested to do so by the state prosecutor.

When the court takes a decision to hear a journalist concerning the source of information set out in paragraph 2 of this Article, it shall take particular account whether the information identified is directly related to the specific case, whether the information can be obtained from other sources and whether the statutory legitimate interest in disclosing the source of information set out in paragraph 2 of this Article outweighs the need to protect the source of information.

The Court may, in the light of the circumstances of the case, exclude the public when information on the source of information are disclosed and it may caution the persons present at the main hearing from which the public is excluded that they are obliged to keep secret everything they learn at the hearing and it shall point out that the disclosure of a secret constitutes a criminal offence.



Article 31

Prior to publishing information on a particular event, phenomenon or person, journalists shall verify its origin, truthfulness and completeness by applying journalistic due diligence.



Article 32

The founder of a media outlet, editor-in-chief and journalist shall not be held liable for damage if they acted in accordance with journalistic due diligence, or if the media content that caused the damage was:

1) faithfully conveyed from a discussion at the session of a legislative, executive or judicial body, state administration body and local self-government body, from a public meeting or transmitted from acts of state administration bodies, local self-government bodies, public institutions and other legal entities entrusted with public powers;

2) of general interest and quoted from another medium or published within an interview, unless where some parts of the quote or interview contain obvious insults or defamatory statements; and

3) based on information for which the journalist and the editor-in-chief had reasonable grounds for believing to be complete or true, and justified interest of the public to be informed existed.

When determining the liability of the person set out in paragraph 1 of this Article, the court shall take into account all the circumstances of the case, and in particular the mode, form and time of media content presentation, reasons for urgency of publication, and whether damage would be caused even if the media content had not been published.

 



Article 33

Representatives of foreign media (editors, journalists, photo-reporters, camera operators and other associates) and bureaus of foreign media shall have the same rights and duties in performing their activities as domestic editors, journalists, and domestic media.





VI. PROTECTION OF SPECIAL RIGHTS



Article 34

In order to protect human dignity, no one may be designated by the media as the perpetrator of a criminal offence, or declared guilty or accountable before a final court decision has been rendered.



Article 35

The media shall report on court proceedings objectively and accurately.

Where a media outlet has published that criminal proceedings have been initiated against a certain person, when the proceedings are terminated, such a person shall be entitled to request the publication of information on the final discontinuance of proceedings, rejection of the charge, or acquittal.

The request set out in paragraph 2 of this Article shall be submitted to the media outlet no later than 30 days as of the date of the final discontinuance or termination of criminal proceedings.

The media outlet shall not be obliged to publish the information or part of the information set out in paragraph 2 of this Article, if the request for publication of information is not accompanied by a final decision terminating criminal proceedings, or a final judgment rejecting the charges or acquitting the defendant, and the authorized person fails to submit them before the expiry of the time-limit for submitting the request.

Provisions of this Law relating to the right to reply and correction shall apply accordingly to other matters related to the publication of information set out in paragraph 2 of this Article.



Article 36

It shall be forbidden to publish information in the media expressing ideas, claims and opinions that incite, spread, promote or justify discrimination, hatred or violence against a person or group of persons due to their personal characteristics, political, religious and other beliefs, xenophobia, racial hatred, anti-Semitism or other forms of hatred based on intolerance, including intolerance expressed in the form of nationalism, discrimination and hostility against a national minority and another minority ethnic community.



Article 37

The media shall have a duty to protect the integrity of children and minors.

Media content which may impair the health, moral, intellectual, emotional and social development of the child or minor shall be clearly and visibly marked as such in advance and distributed in a way that is least likely to be used by the child or minor.

It shall not be allowed to publicly present pornographic content in the media in a manner accessible to children or minors.

The media may not publish information that directly or indirectly reveal the identity of a child or minor involved in cases of any form of violence or crime, regardless of whether he is a witness, victim or perpetrator, nor may they, in this context, provide details of family relationships and his private life.



Article 38

Advertising the sale and purchase of human organs, tissues and cells for transplantation or transfusion shall be prohibited.

The media may not advertise weapons, narcotics, tobacco products, trade in goods and the provision of services prohibited by law, prescription drugs, medical treatments, procedures and methods of treatment that are not in accordance with the law governing health care.

Medicines and medical devices dispensed without a prescription may be advertised in the media pursuant to the modality and under the conditions determined in accordance with the regulations governing medicines and medical devices.

All contents aimed at advertising products and services in the media must be clearly marked as such.

Alcoholic beverages may be advertised in accordance with a separate law.   

Concealed advertising shall be prohibited.



Article 39

Publication of information harmful to an individual’s honour and reputation shall not be allowed.

Publication of information that may harm an individual's honour and reputation shall be allowed if the information is accurate, relates to matters of public interest and contributes to the right to information.

Dignity of a victim of violence shall not be injured by showing or describing a scene of violence in the media content.

The media shall present media contents that contain scenes of violence, consequences of violence or natural disasters to the public in an appropriate manner, in compliance with the standards of the Code, while eliminating sensationalism.

Caricature and satirical portrayal of persons shall not be considered an injury to personal dignity.

Article 40

Protection of special rights set out in Articles 36 through 39 of this Law shall be ensured before the court of appropriate jurisdiction.



Article 41

The court of appropriate jurisdiction may, on a motion by the state prosecutor, restrict the further dissemination of media content which constitutes a direct and intentional incitement to commit criminal offences defined in the Criminal Code of Montenegro in the following areas: violent threats or unlawful changes to the constitutional order, terrorism, undermining of Montenegro's territorial integrity, violence or hatred towards a group or a member of a group defined by race, colour, religion, origin, national or ethnic affiliation or any other personal characteristic.

By way of the decision set out in paragraph 1 of this Article, the court may restrict the further dissemination of media content that has already been published or related media content that is published subsequently and order their removal or restriction of access thereto.

Dissemination of media content, within the meaning of paragraph 1 of this Article, means any form of its broadcasting, publishing or distribution, regardless of the technological platform.



Article 42

The court of appropriate jurisdiction may, on a motion by the state prosecutor and based on a special justification for urgency of the measure, render a decision temporarily restricting media content dissemination, pending the finality of the decision to permanently restrict.

The court shall decide on the motion set out in paragraph 1 of this Article within six hours of its filing.

The court of appropriate jurisdiction shall immediately deliver the decision temporarily restricting media content dissemination to the founder, responsible editor-in-chief, printing house, distributor and operator providing Internet access service, as well as to the author of the content in cases where he can be identified.



Article 43

The procedure based on the motion to restrict shall be urgent.

A hearing shall be held within 24 hours of receipt of the motion.

Hearings in the motion to restrict procedure may also be held without the presence of duly summoned parties, of which the parties shall be explicitly cautioned in the summons to the hearing.

The court shall render the decision on the motion to restrict immediately after the completion of the hearing, publish it immediately and deliver it to the parties within 48 hours.

 

Article 44

If the court rejects the motion to restrict or annuls the decision temporarily restricting media content dissemination, the decision shall order that all measures taken be revoked within six hours at the latest.

The appeal of the state prosecutor against the decision issued by the court set out in para. 1 of this Article shall not operate as a stay of execution of the decision.



Article 45

Where the court rejects the motion to restrict, the concerned party shall be entitled to compensation of damage caused by the unfounded interim restriction.



Article 46

An appeal may be lodged against the decision of the first instance court rendered on the motion to restrict within 48 hours from the delivery of the copy of the decision.

The appeal shall not be submitted to the opposing party in order to get its answer.

The first-instance court shall submit the timely and allowed appeal, together with all the files, to the second-instance court within 48 hours from the receipt of the appeal.

The second instance court may summon and hear the parties.

The second instance court shall decide on the appeal within three days of receipt of the appeal accompanied by the files.



Article 47

When making the decision to restrict the dissemination of media contents, the court shall take particular account whether the measure to restrict may be replaced by another less restrictive measure and whether protection of the statutory legitimate interest outweighs the need to protect the freedom of expression.

Unless otherwise provided by this Law, provisions of the law governing criminal proceedings shall apply accordingly in the procedure for restricting the dissemination of media content.





VII. RIGHT TO REPLY AND CORRECTION



Article 48

Anyone to whom information which may violate their right or interest relates shall be entitled to require the editor-in-chief to publish a reply refuting, supplementing or correcting false, incomplete or incorrectly transmitted information, free of charge.

Anyone may file a lawsuit against the editor-in-chief requesting for his reply to be published, if the editor-in-chief does not publish the reply, and any of the reasons not to publish laid down in Article 52 of this Law do not exist, or where the reply is published in an improper manner.

Publication of the reply shall not prevent the authorized person from also requesting information to be corrected.



Article 49

Anyone whose right or interest were violated by a false, incomplete or incorrectly transmitted information shall be entitled to require the editor-in-chief to publish a correction of a false, incomplete or incorrectly transmitted fact, free of charge.

A correction may not be requested where the media outlet has already published a correction by the date of submitting the request, unless where the requester considers that the media outlet has not published the correction in an appropriate manner.

Where the editor-in-chief fails to publish a correction, anyone may file a lawsuit requesting the court to order the editor-in-chief to publish, free of charge, a correction of incorrect or false facts or to supplement incomplete facts in a way that makes them complete and true.



Article 50

Publication of a correction or reply may be requested from the editor-in-chief of a media outlet, within 30 days as of the date of publishing the media content, i.e., from the date when the authorised person learned about the publication, if he was prevented, for objective reasons, from learning within the specified time-limit.

When asking for a correction or reply to be published, the media content to which the reply or correction relates, and the date of its publication shall be indicated.



Article 51

The reply or correction shall be published without changes, except for spelling corrections that do not change the meaning, on the same page of the print media, with the same layout, or in the same audiovisual media show in which the media content was published, so that placement in the media outlet corresponds to the placement of media content to which it refers, with a note that it is a reply or a correction.

The reply or correction shall be published in the first, and at the latest in the second edition of the media outlet or media content, after receiving the reply or correction.

In online publications, the reply or correction shall be published no later than 12 hours after receipt and it shall be linked to the media content to which it refers.

Publication of a reply or correction may also be requested if the media content was published through a media outlet that has ceased to operate.

In the case set out in paragraph 4 of this Article, the submitter of the reply or correction may request from the founder of the media outlet that has ceased to operate or from its legal successor, at his own expense, to ensure the publication of the reply or correction in another media outlet whose scale and quality of media content distribution correspond to that of the media outlet that has ceased to operate.

The reply or correction shall not be disproportionately longer than the media content, or part of the media content to which it refers.

The reply or correction shall be published in the language in which the media content to which the reply or correction refers was published.

Publication of a comment to the reply or correction together with the reply or correction of the previously published media content shall not be allowed in the same edition or the same media content.

Provisions of this Law relating to the right to reply and correction shall apply to the comments to the reply or correction.



Article 52

The editor-in-chief shall publish a reply or correction to the published media content, unless:

1) the correction or reply do not relate to the programme content due to which their publication is requested or do not contain information related to the statements from the programme content;

2) the reply or correction refutes the facts from the published media content, the veracity of which has already been established by a final act of the competent authority;

3) the request for a reply or correction was submitted by a person whose right or interest has not been violated in accordance with this Law;

4) a reply or correction to the same media content has already been published or a reaction of the same content as the submitted reply or correction has already been published in the same media outlet, in another media content (interview, statement, etc.), at the request of the authorized person;

5) the contents of the reply or correction is such that its publication would cause a ban on the dissemination of media content, criminal or misdemeanour liability or civil law liability to third parties;

6) the authorized person did not state the name, surname, address or ID card number, i.e., the name or head office of the legal entity;

7) the reply or correction is disproportionately longer than the media content to which is relates, and the submitter rejects the written request of the editor-in-chief of the media outlet to shorten the reply or correction; and

8) the reply or correction were written in a language other than the language in which the media content to which they relate was published, and have not subsequently, at the intervention of the editor-in-chief, been translated into that language.

Within seven days as of the date of receipt of the request for publication of the reply or correction, the editor-in-chief shall inform the submitter of the reason for refusing to publish the reply or correction.



Article 53

Proceedings based on a lawsuit requesting a reply or correction to be published shall be urgent.

A lawsuit shall be filed within 30 days as of the date of expiry of the time-limit for publishing a correction or reply.

An exemplar or a photocopy of the printed text, or, if possible, an audio or video recording of the show in which the media content was published, shall be attached to the lawsuit requesting the publication of the reply or correction.

The statement of claims shall not be served on the respondent in order to get its answer in disputes based on a lawsuit requesting the publication of the reply or correction.

No preparatory hearing shall be held in disputes based on a lawsuit requesting the publication of the reply or correction.

In disputes based on a lawsuit requesting the publication of the reply or correction, the court shall hold the first court session for the main hearing within eight days as of the date of filing the lawsuit, while each subsequent hearing shall be held within eight days as of the date of the previous hearing.

At the request of the court, the editor-in-chief of the media outlet in which the media content was published shall submit the disputed media content immediately upon submission of the lawsuit requesting the publication of the reply or correction, under threat of a decision being taken to his detriment if he fails to do so without justified reasons.

In disputes for the purpose of publishing a reply or correction, the hearing shall be limited to establishing the facts on which the obligation of the media outlet to publish a reply or correction is dependent.

The court shall dismiss the lawsuit or reject the claim, if it finds that there are circumstances in which the media outlet is not obliged to publish a correction or a reply in accordance with this Law.

If the court upholds the claim, it shall order the respondent to publish a correction or reply within the time-limit and pursuant to the modality laid down in Articles 50 and 51 of this Law.

Article 54

The parties may file an appeal against the first instance judgment within five days as of the date of rendering the judgment or being submitted a copy of the judgment.

The first-instance court shall submit the timely, complete and allowed appeal, together with all the case files, to the second-instance court within two days at the latest.

The court of second instance shall render a decision within five days from the date on which the appeal was submitted to it.

After the rendering of the decision, the court of second instance shall immediately return all files to the court of first instance, together with a sufficient number of certified transcripts of its decision required for delivery to the parties and other persons concerned.



Article 55

Provisions of the Law on Civil Procedure shall apply accordingly in disputes for publishing a reply or correction, unless otherwise provided by this Law.

 



VIII. RETENTION OF MEDIA FILES AND THE RIGHT TO EXAMINE THEM



Article 56

Media founders shall keep one copy of the media file (newspapers, record tapes, information or other recordings) for 30 days as of the date of its publication.



Article 57

Media founders shall produce the files held and submit a copy thereof at the request of the court, state administration body, audiovisual media services regulator, as well as persons concerned, without delay, and at the latest within three days as of the date of receiving a written request.



Article 58

Reimbursement of the costs necessarily incurred for making a copy of the file may be requested.

A copy of the file shall be made and submitted free of charge, at the request of the court, state administration body, as well as of the audiovisual media services regulator.





IX. OVERSIGHT



Article 59

The audiovisual media services regulator shall oversee the work of audiovisual media service providers, pursuant to the law governing audiovisual media services.

Oversight over the application of Article 11, paras. 1 and 4 of this Law in the case of audiovisual media services shall be conducted by the audiovisual media services regulator.

Oversight over the application of Article 11, paras. 1, 2 and 4 of this Law in the case of print media and online publications shall be conducted by the Ministry.

The Ministry shall oversee the implementation of Articles 13, 14, 15 and 16 of this Law.

X. PENAL PROVISIONS



Article 60

A fine ranging from €1,000 to €8,000 shall be imposed on a legal person - founder of a media outlet for a misdemeanour if:

1) the media outlet fails to publish the contents of the imprint in accordance with Article 11, para. 1 of this Law;

2) the media outlet fails to provide a direct and permanent access to information on legal and natural persons that hold, either directly or indirectly, more than 5% share in the founding capital of the media outlet; information on parties related to them within the meaning of the law governing audiovisual media services and information on other media founders in which these persons hold more than 5% share in the founding capital (Article 11, para. 4);

3) the media outlet fails to report to the Ministry the information on the amount of financial resources received from the public sector, within 30 days as of the date of receiving such financial resources (Article 13, para. 6);

4) the media outlet fails to submit to the Ministry records of payments to the media for advertising and other contractual services no later than March 31 of the current year for the previous year (Article 16, para. 3);

5) online publication fails to immediately remove a comment that constitutes manifestly unlawful content, and no later than within 60 minutes from learning or receiving a report from another person that the content is unlawful (Article 26, para. 3);

6) online publication fails to immediately remove a comment violating rights protected by law, and no later than within 60 minutes of receiving the report (Article 26, para. 5);

7) online publication fails to lay down the rules for publishing third party comments and fails to make them publicly available (Article 26, para.7);

8) the media outlet fails to act in accordance with Article 37, para. 2 of this Law;

9) on the occasion of the advertising procedure, the media outlet fails to act in accordance with Article 38 of this Law;

10) the media outlet fails to publish the contents of the reply or correction in accordance with Article 51 of this Law.

Responsible persons in legal entities shall also be punished by a fine ranging from €300.00 to €1,000 for misdemeanours set out in paragraph 1 of this Article.

Entrepreneurs shall be punished for misdemeanours set out in paragraph 1 of this Article by a fine ranging from €500.00 to €2,000.

Natural persons shall also be punished for misdemeanours set out in paragraph 1 of this Article by a fine ranging from €300.00 to €1,000.





Article 61

A fine ranging from €500.00 to €5,000 shall be imposed on a legal person - founder of a media outlet for a misdemeanour if:

1) within seven days as of the date of receipt of the request for publication of the reply or correction, the editor-in-chief fails to inform the submitter of the reason for refusing to publish the reply or correction (Article 52, para. 2);

2) it fails to keep one copy of the media file (newspapers, record tapes, information or other recordings) for 30 days as of the date of its publication (Article 56);

3) it fails to produce for examination an exemplar of the media file and submit a copy thereof at the request of the court, competent state administration body, audiovisual media services regulator, as well as persons concerned, without delay, and at the latest within three days as of the date of receiving a written request (Article 57).

Responsible persons in legal entities shall also be punished by a fine ranging from €100.00 to €500.00 for misdemeanours set out in paragraph 1 of this Article.

Entrepreneurs shall be punished for misdemeanours set out in paragraph 1 of this Article by a fine ranging from €300.00 to €1,000.

Natural persons shall also be punished for misdemeanours set out in paragraph 1 of this Article by a fine ranging from €100.00 to €500.00.



Article 62

A fine ranging from €300.00 to €2,000 shall be imposed for a misdemeanour on a responsible employee in a state administration body and local self-government body if:

1) the body allocating funds for the provision of public services fails to submit to the Ministry information on the amount of financial resources allocated to the media for the provision of public services in accordance with this Law and within 30 days of the date of such financial resources being allocated (Article 13, para. 5);

2) the public sector body fails to publish on their website, by March 31 of the current year for the previous year, records of payments to the media for advertising and other contracted services (Article 14, para.1);

3) the public sector body fails to submit to the Ministry records on payments to the media for advertising or other contracted services within 15 days from the publication of the records set out in Article 14, para. 1 of this Law (Article 15, para. 1).





XI. TRANSITIONAL AND FINAL PROVISIONS



Article 63

Secondary legislation for the implementation of this Law shall be passed within twelve months as of the effective date of this Law.

Regulations adopted on the basis of the Law on Media (Official Gazette of the Republic of Montenegro, nos. 51/02 and 62/02) shall apply pending the adoption of acts set out in paragraph 1 of this Article.

 

Article 64

Upon establishment of a media registry in accordance with this Law, Article 12, para. 1, item 7 and Articles 126 and 127 of the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 53/11, 6/13, 55/16 and 92/17) shall be repealed.

Media founders shall submit, within three months as of the date of entry into force of this Law, information for the media registry which were not laid down by the Law on Media (Official Gazette of the Republic of Montenegro, nos. 51/02 and 62/02) and by the secondary legislation adopted based on that law.





Article 65

Articles 13 through 16, Article 17, para. 1, and Articles 18 through 23 of this Law shall apply upon expiry of six months after the effective date of this Law.



Article 66

The Law on Media (Official Gazette of the Republic of Montenegro, nos. 51/02 and 62/02), Article 8, para. 1, item 19, Articles 45, 125 and 144 concerning online publications from the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 53/11, 6/13, 55/16 and 92/17) and Article 37 of the Law Amending the Law Prescribing Fines for Midemeanours (Official Gazette of Montenegro, no. 40/11) shall be repealed on the effective date of this Law.



Article 67

This Law shall enter into force on the eighth day following that of its publication in the Official Gazette of Montenegro.
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						PROPOSAL

LAW ON AUDIOVISUAL MEDIA SERVICES

I BASIC PROVISIONS

Subject matter of the law

Article 1

This Law regulates the rights, obligations and responsibilities of legal and natural entities engaged in the production and provision of audiovisual media services (hereinafter referred to as the "AVMS"), establishment, obligations, responsibiltiies, management and financing of public broadcasters, status and financing sources of the Audiovisual Media Services Agency (hereinafter referred to as the "Agency"), prevention of illegal concentration of media ownership, protection of media pluralism and other matters relevant to the field of AVMS provision, in accordance with international conventions and standards.

AVMS provider

Article 2

AVMS provider means a natural or legal person established in Montenegro and carrying out the activity of providing AVMS in accordance with this Law and separate laws governing media and electronic communications.

This Law applies to an AVMS provider established in Montenegro if: 

1) it has its head office or domicile in Montenegro and makes editorial decisions in Montenegro; 

2) has its domicile or its seat in Montenegro, and editorial decisions are made in a European Union member state, provided that a significant number of employees are actively involved in the programme aspects of AVMS provision in Montenegro;

3) has its domicile or its seat in Montenegro, editorial decisions are made in a European Union member state, and a significant number of employees actively involved in the programme aspects of AVMS provision are employed both in Montenegro and a European Union member state;

4) has its domicile or its seat in Montenegro, editorial decisions are made in a European Union member state, and a significant number of employees actively involved in the programme aspects of AVMS provision are not employed in Montenegro or a European Union member state, but have started broadcasting in Montenegro AVMS provided that it maintains a stable and efficient connection with the Montenegrin economy; and

5) has its domicile or its seat in Montenegro, but decisions on the AVMS are made in a country outside the European Union, or vice versa, provided that a significant number of employees are actively involved in the programme aspects of AVMS provision in Montenegro.

The providers of AVMS set out in paras. 1 and 2 of this Article shall inform the Agency of any changes that may affect the determination of their status within the meaning of paras. 1 and 2 of this Article.

The Agency shall establish and maintain a list of the AVMS providers within its jurisdiction and indicate on which of the criteria set out in paras. 1 and 2 of this Article their jurisdiction is based.

The Agency shall communicate the list set out in paragraph 4 of this Article to the European Commission. 

Where, in accordance with paras. 2 and 3 of this Article, it cannot be determined whether the AVMS provider is under the jurisdiction of Montenegro or a European Union member state, the AVMS provider shall be under the jurisdiction of the Member State in which it is established within the meaning of Art. 52 through 58 of the Stabilization and Association Agreement between the European Union and Montenegro.

The provisions of this Law shall also apply to an AVMS provider established in another country if it uses a terrestrial satellite transmitting station located in the territory of Montenegro and / or uses satellite facilities belonging to Montenegro.

Freedom to receive and retransmit AVMS

Article 3

Montenegro shall ensure freedom of reception and shall not restrict in its territory the re-transmission or provision of AVMS coming from European Union member states and other European states parties to the European Convention on Transfrontier Television. 

 	Montenegro may temporarily restrict the freedom to receive and retransmit television programmes set out in paragraph 1 of this Article only in cases laid down by this Law.

Restrictions on the reception and retransmission of AVMS

Article 4

The restrictions set out in Article 3, paragraph 2 of this Law may be applied in the event that an AVMS provided by an AVMS provider under the jurisdiction of another country gravely violates the provisions of Article 47, paragraph 1, items 1 and 2 and paragraph 2 or Article 55, paras. 1 and 2 of this Law and if the following requirements are fulfilled: 

1) during the previous 12 months, the AVMS provider has on at least two prior occasions acted contrary to the provisions of Article 47, paragraph 1, items 1 and 2 and paragraph 2 or Article 55, paras. 1 and 2 of this Law. 

2) Montenegro has notified the audiovisual media service provider, the state having jurisdiction over that provider and the European Commission in writing of the identified violations of the provisions of Article 47, paragraph 1, items 1 and 2 and paragraph 2 or Article 55, paras. 1 and 2 of this Law and on the proportionate measures it intends to take if such violation is repeated; 

3) Montenegro has respected the right of defence of the audiovisual media service provider and has given that provider the opportunity to express its views on the identified violations of the provisions of Article 47, paragraph 1, items 1 and 2 and paragraph 2 or Article 55, paras. 1 and 2 of this Law; and 

4) consultations with the state having jurisdiction over the media service provider and the European Commission have not resulted in an agreement within one month of the European Commission's receipt of the notification set out in item 2 of this paragraph.

Montenegro shall put an end to the restrictive measures set out in paragraph 1 of this Article if the European Commission determines that the measures taken are not compatible with Union law.

The restrictions set out in Article 3, paragraph 2 of this Law may be applied to audiovisual media services in the event that an AVMS provided by an AVMS provider under the jurisdiction of another country gravely infringes the provisions of Article 47, paragraph 1, items 3 and 4 of this Law and subject to the following conditions:

1) during the previous 12 months, the AVMS provider has at least on one prior occasion acted contrary to the provisions of Article 47, paragraph 1, items 3 and 4 of this Law; 

2) Montenegro has notified the audiovisual media service provider, the state having jurisdiction over that provider and the European Commission in writing of the alleged infringement and of the proportionate measures it intends to take should any such infringement occur again; and 

3) Montenegro has respected the rights of defence of the audiovisual media service provider concerned and give that provider the opportunity to express its views on the identified infringements of the provisions of Article 47, paragraph 1, items 3 and 4 of this Law.

Montenegro may, in urgent cases, no later than one month after the identified infringement of the provisions set out in paragraph 3 of this Article, derogate from the conditions laid down in paragraph 3, items 1 and 2 of this Article.

In the case set out in paragraph 4 of this Article, Montenegro shall notify of the measures taken in the shortest possible time the European Commission and the state under whose jurisdiction the audiovisual media service provider falls, indicating the reasons for which it considers that there is urgency.

Article 5 

Montenegro may require a television programme broadcaster under the jurisdiction of another state to comply with the provisions of Article 47 paras. 1 and 2, Article 55 paras. 1, 2 and 4 and Article 99 paras. 4 through 7 of this Law or request another state under whose jurisdiction the audiovisual media service provider falls to correct identified irregularities in the conduct of audiovisual media service providers, if it assesses that an audiovisual media service provider under the jurisdiction of another state provides an audiovisual media service which is wholly or mostly directed towards the territory of Montenegro.

Montenegro may adopt appropriate measures against the audiovisual media service provider set out in paragraph 1 of this Article where:

1) it assesses that the results achieved through the taking of measures by the competent state are not satisfactory; and 

2) it can be reasonably established that the audiovisual media service provider in question has established itself in another state in order to circumvent the stricter rules, which would be applicable to it if it were established in Montenegro.

The measures set out in paragraph 2 of this Article shall be objectively necessary, applied in a non-discriminatory manner and proportionate to the objectives which they pursue.

Montenegro may take measures pursuant to paragraph 2 of this Article only where the following conditions are met:

1) it has notified the European Commission and the state in which the audiovisual media service provider is established of its intention to take such measures while substantiating the grounds on which it bases its assessment;

2) it has respected the rights of defence of the audiovisual media service provider concerned, and has given that media service provider the opportunity to express its views on the alleged circumvention and the measures it intends to take; and 

3) The European Commission has decided that the measures are compatible with Union law, in particular that assessments made by Montenegro are correctly founded.

Article 6

Upon receiving a substantiated request set out in Article 5, paragraph 1 of this Law from another country for compliance with stricter provisions than the provisions set out in Article 47, paras. 1 and 2, Article 55 paras. 1, 2, and 4 and Article 99, paras. 4 through 7 of this Law by the audiovisual media service provider under its jurisdiction, Montenegro shall request the audiovisual media service provider to comply with the rules of general public interest in question

Montenegro shall inform the requesting state set out in paragraph 1 of this Article of the measures taken.

Within two months of the receipt of the request set out in paragraph 1 of this Article, Montenegro shall inform the requesting state and the European Commission of the results obtained and explain the reasons where the requested measures could not be taken.

Definitions of terms

Article 7

The terms used in this Law shall have the following meaning:

1) AVMS means an audio or audiovisual service under the editorial responsibility of a service provider where the principal purpose of the service in whole or of a dissociable section thereof is devoted to broadcasting programmes to the general public, in order to inform, entertain or educate, by ​electronic communications networks, within the meaning of the law governing electronic communication, which may take the form of a linear AVMS (radio or television programme), an on-demand AVMS and audiovisual commercial communication;

2) video-sharing platform means a service, where the principal purpose of the service or of a dissociable section thereof is devoted to providing access and exchange of programmes, user-generated videos, or both, to the general public, for which the video-sharing platform provider does not have editorial responsibility, in order to inform, entertain or educate, by ​electronic communications networks and the organisation of which is determined by the video-sharing platform provider, including by automatic means or algorithms in particular by displaying, tagging and sequencing;

3) AVMS provider (linear AVMS or on-demand AVMS) means the natural or legal person who has editorial responsibility for the choice of the content of the AVMS and determines the manner in which it is organised;

4) linear AVMS distributor means the legal entity that distributes radio and / or television programmes to end users by ​electronic communications networks, within the meaning of the law governing electronic communications and which is responsible for selecting and distributing the offered linear AVMS within one or more programme packages;

5) video-sharing platform provider means the natural or legal person who provides access and use services of a video-sharing platform;

6) linear AVMS (i.e. ‘television broadcasting’ or ‘television broadcast’) means a radio or television programme that presents a set of information in the form of images and / or tones, or a combination thereof (audio-visual content) organized into one unit, under a common name, with the aim of informing and meeting cultural, educational, social and other needs of the public, enabling simultaneous listening and / or viewing of programme content on the basis of a programme schedule;

7) broadcaster means an audiovisual media service provider that is registered for radio and / or television activities and which has been issued an authorisation, in accordance with this Law, to broadcast television and / or radio programme;

8)  audiovisual programme content (television programme content) means a set of moving images with or without sound constituting an individual item, irrespective of its length, within a programme schedule or a catalogue established by an audiovisual media service provider for the purpose of informing, entertaining and educating the public, and including, but not limited to feature-length films, video clips, sports events, children's programmes and original drama;

9) audio programme content (radio programme content) means a set of audio or spoken information of all kinds constituting an individual item, irrespective of its length, within a programme schedule or a catalogue established by an AVMS provider for the purpose of informing, entertaining and educating the public;

10)  user-generated video means a set of moving images with or without sound constituting an individual item, irrespective of its length, that is created by a video-sharing platform user and uploaded to a video-sharing platform by that user or any other user;

11) editorial decision means a decision which is taken on a regular basis for the purpose of exercising editorial responsibility and linked to the day-to-day operation of the audiovisual media service;

12) editorial responsibility means the exercise of effective control both over the selection of the programmes and over their organisation either in a chronological schedule, in the case of television broadcasts, or in a catalogue, in the case of on-demand AVMS;

13) programme category document means the document containing the programme structure and that defines: types of programme content, programme classification into groups, share of individual content groups, maximum share of advertised and sponsored content and the share of own production;

14) on-demand audiovisual media service (i.e. a non-linear audiovisual media service) means an AVMS enabling the user to view programmes at the moment chosen by the user and at his individual request on the basis of a catalogue of programmes selected by the AVMS provider;

15)  multiplex means a standardized set of digital signals containing multiple radio and / or television programmes and / or other data transmitted simultaneously in a single radio frequency channel;

16) multiplex operator means a distributor of linear AVMS that distributes radio and / or television programmes by ​electronic communications networks intended for digital terrestrial broadcasting;

17) catalogue of programmes means the document containing an overview of programme content within the service of an on-demand AVMS provider offered to the subscriber by ​electronic communications networks;

18) programme list means an overview of the radio and / or television programmes that are an integral part of the AVMS distributor's offer to the user;

19) subscriber means the person who, on the basis of a user agreement or other form of prior individual authorization, uses the services of an on-demand AVMS provider or of the distributor of linear AVMS and pays a special fee or subscription for this purpose;

20) audiovisual commercial communication means AVMS which implies inclusion of a set of words of images into the programme, with or without sound, and which accompanies the programme content or user video or is included therein, designed to promote, directly or indirectly, the goods, services or image of a natural or legal entity pursuing an economic activity, in return for payment or for similar consideration or for self-promotional purposes;

21) advertising means audiovisual commercial communication which implies broadcasting or any form of announcement broadcast whether in return for payment or for self-promotional purposes by the natural or legal person, intended to present and draw attention to a specific product, service, including immovable property, rights and obligations, that is, to motivate consumers to use or buy that product or service for a financial compensation;

22) advertiser means the legal or natural entity whose business name or personality, activity, product or service is the subject of advertising;

23) surreptitious audiovisual commercial communication means the representation in words or pictures of goods, services, the name, the trade mark or the activities of a producer of goods or a provider of services in radio and / or television programmes when such representation is intended by the media service provider to serve as advertising and might mislead the public as to its nature. Such representation shall, in particular, be considered as intentional if it is done in return for payment or for similar consideration;

24) teleshopping means audiovisual commercial communication which implies direct offers with a view to the supply of goods or services, including immovable property, rights and obligations, in return for payment;

25) sponsorship means audiovisual commercial communication which implies any contribution made by a natural or legal person not engaged in AVMS provision, video-sharing platform services or in the production of audiovisual works, to the financing of AVMS, video-sharing platform services, user-generated videos or programmes with a view to promoting their name, trade mark, image, activities, products or services;

26) product placement means any form of audiovisual commercial communication consisting of the inclusion of or reference to a product, a service or the trade mark thereof so that it is featured within a programme or user-generated video, in return for payment or for similar consideration;

27) gratuitous portrayal of violence means the broadcasting or publication of messages, words and images whose content or presentation is violent to an extent that is not justified in the given context;

28) protected service means an AVMS whose reception in unencrypted form is conditional on the conclusion of a user agreement or other form of prior individual authorization (conditional access);

29) conditional access measures: technology, device, or part thereof, designed or adapted to give or restrict access to a protected service;

30) conditional access service: a service which involves the installation, maintenance or replacement of conditional access measures, as well as the provision of commercial audiovisual communication services in connection with them or protected services;

31) free television means the broadcasting of programmes through public, commercial or not-for-profit television programmes, which are available to the public without the obligation to pay an additional fee, provided that additional fee is not deemed to be the consideration paid to the distributor of linear AVMS for access to the basic package of radio and / or television programmes distributed by it;

32) distribution fee means the fee charged by the linear AVMS distributor to the broadcaster for the inclusion of its radio or television programme in the offer; and

33) retransmission fee means the fee charged by the broadcaster to the distributor of linear AVMS for the inclusion of its radio or television programme in the offer.

Article 8

The terms used in this Law for natural persons in the masculine gender shall relate to the same terms in the feminine gender.



II AUDIOVISUAL MEDIA SERVICES AGENCY

Status of the Agency 

Article 9

The Agency is an independent regulatory body for the field of AVMS that exercises public authority in accordance with this Law.

The Agency shall act in the public interest.

The Agency is an independent legal entity and is functionally independent from any state body and from all legal and natural entities.

The Agency shall be established by the state.

The founder's rights on behalf of the state shall be exercised by the Agency Council, in accordance with this Law.

The Agency shall have the status of a legal entity and be entered in the Central Register of Business Entities.

The general employment regulations shall apply to the rights and obligations of Agency employees arising from employment.

Coordination with other regulatory and state authorities

Article 10

The Agency and the regulatory body competent for electronic communications shall, in accordance with this Law and the law governing electronic communications, cooperate and coordinate with each other, concerning the radio frequencies intended for the provision of AVMS.

The Agency shall cooperate with the regulatory authority responsible for electronic communications and the administrative authority responsible for competition protection, concerning the analysis of the market of electronic communications services that are a condition for the provision and / or access to AVMS, which includes but is not limited to collection and exchange of information, data and analysis to evaluate the requirements for establishing and protecting competition in the AVMS market.

Prior to deciding whether to grant an authorisation to broadcast, the Agency may exchange information on AVMS providers with the regulatory authorities of other Member States of the European Union if radio and television programme broadcasting also applies to other Member States of the European Union.

In order to exchange experiences, improve its work and align with international experiences and standards, the Agency shall cooperate with the relevant regulatory authorities of other countries.

In coordination with state administration bodies, the Agency shall cooperate with the competent international organizations.

The competent state administration bodies shall obtain the opinion of the Agency before accepting international conventions and other agreements related to the field of AVMS provision.

Competence of the Agency

Article 11

The Agency shall exercise its competences impartially and transparently and with the aim of achieving freedom of expression, media pluralism, cultural and linguistic diversity, consumer protection, accessibility of content, equality, proper functioning of the market and promotion of competition.

Within the limits of its competences, the Agency shall:

1) in cooperation with the regulatory authority in charge of electronic communications, prepare expert strategy documents for the development of the part of the plan of radio frequency bands allocations concerning the terrestrial broadcasting;

2) approve the proposed radio frequency allocation plan, as far as terrestrial broadcasting is concerned;

3) issue an opinion to the electronic communications regulatory authority of the need to designate an operator with significant market power if determined, on the basis of an analysis, that a particular relevant market of electronic communications services, which are a condition for the provision and / or access to AVMS, is not sufficiently competitive;

4) issue authorisations to broadcast and authorisations for the distribution of linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting;

5) register distributors of linear AVMS by ​electronic communications networks without using broadcasting frequencies, providers of on-demand audiovisual media services and video-sharing platform services;

6) determine the amount of fees paid to the Agency by natural and legal entities in the manner established by this Law;

7) keep the registers of AVMS providers, linear AVMS distributors and providers of video-sharing platform services;

8) decide on complaints filed by natural and legal entities regarding the work of AVMS providers, linear AVMS distributors and providers of video-sharing platform services;

9) conduct administrative proceedings and take decisions in individual administrative matters, ex officio or upon a complaint of a natural or legal person against the work of AVMS providers and linear AVMS distributors and providers of video-sharing platform services; 

10) file a motion for misdemeanour proceedings with the court having jurisdiction;

11) impose administrative and supervisory measures in accordance with this Law;

12) periodically develop and publish reports on the implementation of the law on the website;

13) distribute a portion of funds from the Fund for the Promotion of Pluralism and Media Diversity (hereinafter referred to as the ”Fund”);     

14) adopt and implement secondary legislation for the implementation of this Law;

15) encourage the promotion of self-regulation and the use of co-regulation;

16) promote and take measures to develop media literacy;

17) encourage the improvement of accessibility of AVMS to persons with disabilities; and

18) also perform other tasks in accordance with the law and the bylaw of the Agency.

Bodies of the Agency

Article 12

The bodies of the Agency are:

 1) the Agency Council; and

 2) director of the Agency.

Competences of the Agency Council

Article 13

The Agency Council shall:

1) adopt the bylaw of the Agency;

2) give its opinion regarding the draft plan for the allocation of radio frequency ranges, related to terrestrial broadcasting, prepared by the regulatory body for electronic communications;

3) approve the draft radio frequency allocation plan, as far as terrestrial broadcasting is concerned;

4) announce a public competition for granting the right to provide linear AVMS through the frequencies provided for by the Radio Frequency Allocation Plan for analogue and digital terrestrial broadcasting;

5) make decisions granting rights to provide AVMS;

6) grant consent to the temporary or permanent assignment, lease or otherwise transferring the authorization for the provision of linear AVMS and the authorization for the distribution of linear AVMS through digital terrestrial broadcasting;

7) announce a public competition for granting the rights to distribute linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting;

8) make decisions to allocate the rights to distribute linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting; 

9) adopt the act on the conditions and manner of allocation of part of the Fund's resources;

10) announce a public competition for allocation of part of the Fund's resources;

11) make decisions on the allocation of the Fund's resources;

12) adopt an act on the amount, mode of determining and paying the fees paid to the Agency by natural and legal entities in the manner established by this Law;

13) adopt acts on the programme standards for the provision of AVMS;

14) adopt acts implementing the requirements of minimum programme quotas for European audiovisual works and works of independent producers, in accordance with European standards;

15) adopt acts establishing the conditions and quotas for the provision of audiovisual commercial communications, in accordance with European standards;

16) adopt acts on the amounts, conditions and mode of securing the share of its own programmes and content from other sources;

17) adopt an act regulating the mode of taking action against AVMS providers, linear AVMS distributors and providers of video-sharing platform services, as well as the mode of deciding on complaints regarding their work;

18) decide on appeals against the Agency's first-instance decisions concerning the rights and obligations of AVMS providers, linear AVMS distributors and providers of video-sharing platform services;

19) undertake measures to temporarily restrict the freedom to receive and retransmit AVMS from other countries in accordance with Art. 4 and 5 of this Law;

20) submit reports to the European Commission in accordance with this Law and the regulations adopted thereunder;

21) adopt the Rules of Procedure of the Agency Council;

22) select the president from among the Agency Council members;

23) appoint and dismiss the director of the Agency;

24) under a proposal of the director of the Agency, adopt the act on internal organization and job classification;

25) adopts the Agency's activity plans, activity reports and periodic and annual Agency's accounts;

26) adopt the financial plan for the next year and financial statements of the Agency for the previous year;

27) approve the use of excess revenues remaining after the payment of expenditures;

28) hire an independent certified auditor of the Agency's annual accounts;

29) also adopt other acts for the implementation of this Law; and 

30) perform other tasks in accordance with the law and the bylaw of the Agency.

Public examination of the Agency's activities

Article 14

The Agency Council shall make publicly available through the Agency's website, by the end of June of the current year at the latest:

1) an activity report of the Agency for the previous year, with special reference to the fulfilment of the obligations established by law; and 

2) a report on the financial operations of the Agency for the previous year, with a report from a certified auditor on the financial operations of the Agency.

The Agency shall make all acts on the rights and obligations of legal or natural entities, including a reasoning, accessible to the public without delay.

Agency Council members

Article 15

The Agency Council shall have five members.

The members of the Agency Council shall be selected from among the renowned experts in fields that are important for the performance of the Agency's activities (media activity, consumer protection, promotion and protection of human rights, freedom of expression, administrative and normative affairs).

A member of the Agency Council may be a person who has at least VII-1 level of educational qualifications, at least five years of work experience in the fields relevant to performing the activities of the Agency, who is a Montenegrin national and domiciled in Montenegro.

Conflict of interest

Article 16

Members of the Agency Council may not be:

1) members of parliament and councillors during the term of office and at least two years from the termination of office;

2) members of the Government of Montenegro (hereinafter referred to as the "Government"), the president of the state or a mayor, during their term of office and at least two years after termination of office;

3) persons selected, appointed or designated by the president of Montenegro, the Parliament of Montenegro (hereinafter referred to as the "Parliament") or the Government;

4) political party officials (political party presidents, presidency members, their deputies, executive and central committee members, as well as other party officials) during their term of office and at least two years after termination of office;

5) shareholders with voting rights, shareholders, members of management bodies, employees, contractual employees in legal entities engaged in provision of AVMS, access to and use of video sharing platform services, distribution of linear AVMS, as well as production of audiovisual content, advertising or electronic communications;

6) persons who were candidates for president of the state or who were part of the electoral list for the election of members of parliament or local councillors, at least two years since the submission of their nomination or electoral list;

7) persons who have been finally convicted  of a criminal offense of abuse of office, corruption, fraud or theft, irrespective of the sentence imposed or who have been finally convicted of another criminal offense to imprisonment for a term exceeding six months, for the duration of the legal consequences of the conviction; and

8) persons who are the spouses of the persons set out in items 1 to 5 of this paragraph or are their direct or collateral relatives onto the second degree of kinship or relatives by marriage onto the first degree of kinship, their adoptive parents and adopted children, members of a joint household, another natural person with whom the person set out in items 1 to 4 of this Article established a business relationship.

The restriction set out in paragraph 1, item 8 of this Article shall not apply to persons connected to employees who do not have special powers in legal entities engaged in the activity of providing AVMS, access and use services of video sharing platforms, distribution of linear AVMS, as well as production of audiovisual content, advertising or electronic communications.

If a member of the Agency Council finds himself in a conflict of interest regarding the decision-making on a particular matter falling within the competence of the Agency Council, he shall inform thereof the other members of the Agency Council in order to be excluded from the debate and decision-making on the matter in question.

Where a member of the Agency Council participated in work while being in a conflict of interest, other members of the Agency Council shall review the decisions taken which they may declare invalid.

Agency Council member may not be a founder, member of a managing body, authorized person, shareholder having voting rights or owner of a stake in a legal entity that provides AVMS, video sharing platform services or distribution of linear AVMS, nor in a legal entity engaged in the production of audiovisual content, advertising, electronic communications, within 12 months of termination of office.

Appointment and dismissal of Agency Council members

Article 17

The Agency Council shall be appointed and dismissed by the Parliament, in accordance with this Law.

Authorised nominating petitioners

Article 18

Candidates for Agency Council members shall be nominated by:

1) universities - one member;

2) non-governmental organizations dealing with the protection of human rights and freedoms - one member;

3) NGOs active in the field of media - one member;

4) Montenegrin Academy of Sciences and Arts and the Montenegrin PEN Centre - one member; and;

5) broadcasting associations - one member.

A person who is nominated to be a member of the Agency Council shall not need to be an authorized nominating petitioner.

The nominating petitioners set out in paragraph 1 of this Article may nominate a candidate for an Agency member, either together or separately.

Where the nominating petitioners set out in paragraph 1, item 4 of this Article submit separate nominations, the nomination of the nominating petitioner according to the order of these nominating petitioners shall be considered, and if that nomination does not meet the stipulated requirements, the nomination by the succeeding nominating petitioner shall be considered.

In the case set out in paragraph 4 of this Article, in the succeeding procedure for the appointment of the Council, the authorised nominating petitioners shall change their place.

Candidates for members of the Agency Council shall be nominated by the competent management bodies of legal entities set out in paragraph 1 of this Article, in accordance with their bylaw.

Contents of nominations for appointment of Agency Council members

Article 19

The nomination for appointment of an Agency Council member shall contain: name and surname, address and short CV of the nominated candidate and it shall be signed and stamped by the authorized nominating petitioner(s).

The nomination of a candidate for a member of the Agency Council shall be submitted on a form adopted by the working body of the Parliament responsible for appointments (hereinafter referred to as the "working body of the Parliament").

The nomination set out in paragraph 1 of this Article shall be accompanied by:

1) proof that the nominated candidate is a Montenegrin national and is domiciled in Montenegro;

2) proof of the educational qualifications level of the nominated candidate; and 

3) statement of the nominated candidate accepting his nomination and statement as to the non-existence of the obstacle set out in Article 16 of this Law to his appointment as a member of the Agency Council or stating that within 30 days of the date of his appointment, the obstacles for appointment set out in Article 16 of this Law would be removed.

As nominating petitioners, non-governmental organizations shall also submit, in addition to the evidence set out in paragraph 3 of this Article:

1) proof of entry into the register of non-governmental organizations with the competent state administration body;

2) founding act and bylaw, which is held by the state administration body competent for registration of non-governmental organizations; and 

3) activity reports and financial statements for the previous three years.

The nomination for appointment of an Agency Council member which is not in accordance with paras. 1 through 4 of this Article shall not be considered.

Non-governmental organization as an authorised nominating petitioner

Article 20 

A non-governmental organization may be a nominating petitioner for the appointment of a member of the Agency Council if it fulfils the following requirements:

1) that it has been registered with the competent state administration body at least three years prior to the publication of a public invitation to submit a nomination for appointment of the Agency Council; and

2) that it has, in its founding act and bylaw, as its basic objectives and action tasks, matters in the field of protection of human rights and freedoms, in the field of media, or that it has been established as an association of broadcasters, and that it has continuously dealt with these matters over the previous three years.

The same non-governmental organization may participate in nominating a candidate for a member of the Agency Council only within one category of nominating petitioners set out in Article 18, paragraph 1 of this Law.

Independence of Agency Council members

Article 21

The members of the Agency Council shall not represent the institutions or organizations that have nominated them, but perform their duties independently, autonomously and according to their own knowledge and conscience, in order to achieve the public interest, in accordance with the law, bylaw and other general acts of the Agency.

No one shall be entitled to influence in any way the work of an Agency Council member, nor is a member of the Agency Council obliged to follow any instructions regarding his work, except for the decisions of the court having jurisdiction.

Term of the Agency Council

Article 22

The term of the Agency Council shall begin on the day of its appointment and last for five years.

As an exception to paragraph 1 of this Article, upon appointment of the entire Agency Council, three members of the Agency Council shall be appointed for a term of five years, and two members for four years.

The term of office of members of the Agency Council set out in paragraph 2 of this Article shall be determined by drawing lots by the Parliament Speaker in the presence of representatives of authorized nominating petitioners of the members of the Agency Council.

The same person may be appointed member of the Agency Council twice consecutively at the most.

The Agency Council shall be deemed to act and decide lawfully when at least three members of the Agency Council are appointed.

Initiating the procedure of appointing a member of the Agency Council

Article 23

The procedure of appointing a member of the Agency Council shall be initiated by the Parliament Speaker by issuing a public invitation to the authorized nominating proponents, at least six months before the expiry of the term of office of a member of the Agency Council.

Public invitation

Article 24

The public invitation set out in Article 23 of this Law shall be published in the Official Gazette of Montenegro, on the Parliament's website and in at least one daily print news outlet published in Montenegro.

Contents of the public invitation

Article 25

The public invitation shall include:

1) information on authorized nominating petitioners set out in Article 18, paragraph 1 of this Law;

2) the requirements that must be fulfilled by a candidate for a member of the Agency Council;

3) the requirements that must be fulfilled by non-governmental organizations as nominating petitioners;

4) a list of documents that must be submitted with the proposed nomination;

5) the name and address of the authority to which the proposed nominations are submitted; and

6) the method of submission and the time limit for submission of proposed nominations.

Time limit for submission of nominations

Article 26

(1) The time limit for submitting a nomination for appointment of a member of the Agency Council shall run from the date of publication of the invitation in the daily print news outlet.

(2) Proposed nominations for members of the Agency Council shall be submitted within 45 days of the date of the public invitation announcement.

List of candidates for appointment of members of the Agency Council

Article 27

The working body of the Parliament shall publish, within 15 days from the expiry of the time limit for submission of nominations, a list of timely and complete nominations of candidates for Council members, in the manner in which the public invitation was published.

The working body of the Parliament shall adopt, within 30 days from the expiry of the time limit for submission of nominations, a proposed list for the appointment of the Agency Council per authorised nominating petitioners.

If the nominating petitioners from a particular category set out in Article 18, paragraph 1, items 1, 2, 3 and 5 submit several separate nominations, the proposed appointments list shall include the nominations which meet the following requirements:

 1) are supported by the maximum number of authorised nominating petitioners;

 2) the person nominated has significant work experience in fields relevant to the Agency's activities.

When adopting the proposed list set out in paragraph 2 of this Article, the Parliament's working body shall take into account gender-balanced representation, so that persons of the underrepresented gender would be given priority in the appointment compared to other candidates, provided that all other requirements are fulfilled.

The proposed list for appointment of the Agency Council, with an explanatory statement and the report on the Council appointment procedure, shall be submitted to the Parliament for consideration and decision taking.

Deciding on the proposed list

Article 28

The Parliament shall decide, within 60 days of the date of submission of the proposed list and the report set out in Article 27, paragraph 5 of this Law, on the proposed list for appointment of Agency Council members.

The Parliament shall decide at the same time on the entire proposed list for appointment of the Agency Council.

The Parliament shall publish the reasoned decision set out in paragraph 2 of this Article in the Official Gazette of Montenegro and on the Parliament's website.

A dispute may be initiated against the decision set out in paragraph 3 of this Article before the court having jurisdiction within 20 days of the date of its publication in the Official Gazette of Montenegro.

Repeating the procedure

Article 29

If the proposed appointment list of the Agency Council is not complete, the procedure shall be repeated for the appointment of the members of the Agency Council from the category of nominating petitioners whose nominations have not been adopted.

In the case set out in paragraph 1 of this Article, the Parliament Speaker shall repeat, within 15 days of the date of adopting the proposed list, the public invitation to the authorized nominating petitioners whose nominations have not been adopted.

The term of office of a member of the Agency Council appointed in a repeated invitation procedure shall be determined in accordance with Article 22 of this Law.

Remunerations to the Agency Council members

Article 30

A member of the Agency Council shall be entitled for his work in the Agency Council  to a monthly remuneration equal to the average net salary of the Agency's employees in the month preceding the payment of remuneration and reimbursement of expenses incurred in the performance of their duties, in accordance with the bylaw of the Agency.

Termination of office of an Agency Council member

Article 31

The term of office of an Agency Council member shall terminate:

1) upon expiration of the period to which he was appointed;

2) upon his dismissal; and

3) upon tendering a written resignation.

The member of the Agency Council who resigns shall inform the Agency Council and the authorized nominating petitioner thereof within eight days of the date of resignation.

Dismissal of a member of the Agency Council

Article 32

The Parliament shall dismiss a member of the Agency Council and appoint another if:

1) found to have given inaccurate information about himself during the appointment or has failed to provide information about the circumstances relevant to the appointment, which relate to the restrictions laid down in Article 16 of this Law;

2)  he does not attend sessions of the Agency Council for more than six months;

3)   during his term of office, any of the circumstances set out in Article 16 of this Law arose; and 

4)  due to illness, based on the findings of the competent health institution, he is unable to perform the duty of a member of the Agency Council for a period longer than six months.

Dismissal procedure of Agency Council members

Article 33

The procedure for dismissal of a member of the Agency Council may be initiated by the Agency Council or the working body of the Parliament.

The Parliament shall decide on the dismissal of a member of the Agency Council after finalisation of the procedure in which all relevant circumstances have been established.

A member of the Agency Council against whom the dismissal procedure is initiated shall be allowed to make a statement regarding the circumstances which serve as the basis for the dismissal.

The Parliament shall publish the reasoned decision set out in paragraph 2 of this Article in the Official Gazette of Montenegro and on the Parliament's website.

Suspension of an Agency Council member

Article 34

The Agency Council may, by a two-thirds majority of the total number of its members, decide to suspend an Agency Council member against whom a motion for dismissal has been made, pending a decision of the Parliament.

Appointment of a new Agency Council member

Article 35

In the event of termination of office before the expiration of the term for which an Agency Council member was appointed, the Parliament Speaker shall, within 15 days from the termination of office, publicly invite the authorized nominating petitioner to nominate a new Agency Council member.

The provisions of this Law relating to the appointment of the Agency Council shall also be applied accordingly to the appointment procedure of an Agency Council member set out in paragraph 1 of this Article.

The term of office of a newly appointed Agency Council member shall last until the expiry of the term of office of the Agency Council member he has been appointed to replace.

Members of the Agency Council who, in accordance with Article 32, paragraph 1, items 1 and 2 of this Law, were dismissed before the expiration of their office, may not be reappointed Agency Council members.

Termination of the Agency Council's activity

Article 36

If the number of members of the Agency Council is less than three due to the termination of office of some members, the Agency Council may not legally work and decide until the appointment of new Agency Council members. 

Agency Council's activity

Article 37

The Agency Council shall work in sessions.

Sessions of the Agency Council shall be held as needed, at least once a month.

A session of the Agency Council shall be convened at the request of at least three members of the Agency Council or of the Agency director.

The Agency Council shall make decisions by a majority vote of the total number of members, unless otherwise provided by this Law.

The sessions of the Agency Council shall be open to the public, unless the Agency Council decides otherwise by a majority of the total number of members.

The Agency director shall be entitled to participate in the session of the Agency Council, without the right to decide.

The participation of other persons in the activities of the Agency Council shall be governed by the Rules of Procedure of the Agency Council.

Director of the Agency

Article 38

The director of the Agency shall be appointed by the Agency Council, based on a public competition.

In addition to the general requirements stipulated by law, person appointed director of the Agency shall:

 1) be a Montenegrin national and be domiciled in Montenegro;

 2) have at least VII-1 level of educational qualifications; and 

 3) have at least five years of work experience in the fields relevant to the Agency's activities.

The director of the Agency shall:

1) act for and on the behalf of the Agency;

2) organize and manage the Agency's activity;

3) be responsible for his work to the Agency Council;

4) be responsible for Agency's activity and the legality of Agency's activity;

5) propose a general act on the internal organization and job classifications of the Agency;

6) propose the Agency's activity plans;

7) submit to the Agency Council its activity report and financial report of the Agency;

8) propose a general act on the minimum work process during an employee strike;

9) propose to the Agency Council decisions to purchase and sell assets and mortgage the Agency's assets, as well as to take bank loans and provide financial guarantees, in accordance with law and the Bylaw of the Agency;

10) pass the act issuing and revoking the authorization for the provision of AVMS, in accordance with this Law;

11) file a motion for misdemeanour proceedings with the court having jurisdiction and / or issue penalty notices; and 

12) perform other tasks in accordance with the law and the Bylaw of the Agency.

The term of office of the director of the Agency shall be four years.

The same person may be appointed director of the Agency twice consecutively at the most.

A person who cannot be an Agency Council member may not be appointed director of the Agency. 

Dismissal of the director of the Agency

Article 39

The Agency Council may dismiss the director of the Agency before the expiry of his term of office if:

1) he files a written request for his dismissal; 

2) fails to act in accordance with law and general acts of the Agency; and

2) fails to implement the decisions and conclusions of the Agency Council.

A procedure may be instituted before the court having jurisdiction against the decision to dismiss the director, which must be reasoned, within 15 days from the date of delivery of the decision.

Where the director of the Agency is dismissed, the Agency Council shall appoint the acting director from among the employees for a maximum period of six months.

Bylaw of the Agency

Article 40

The Bylaw of the Agency shall contain provisions on:

1) the head office of the Agency;

2) the internal organization of the Agency;

3) mode of operation, decision-making and competences of Agency bodies and persons having special powers;

4) the modality in which Agency's acts are published; and 

5) other matters in accordance with law.

Agency financing

Article 41

The Agency shall acquire funds from:

1) one-off fees for the consideration of open competition applications for the provision of linear AVMS and the distribution of linear AVMS by means of broadcasting frequencies (the fee for applying to a public competition for granting the broadcasting rights, the fee for applying to a public competition for granting the rights to distribute linear AVMS);

2) one-off fees for examining applications for issuing, changing or extending authorisations to broadcast by ​an electronic communications network without using broadcasting frequencies (fee for examining applications for an authorisation to broadcast);

3) one-off registration fees for registration of AVMS providers, video-sharing platform providers and linear audiovisual media service distributors;

4) one-off fees for transferring authorization to provide linear AVMS; 

5) annual fees for issued authorisations to broadcast (broadcasting fees) and authorisations for the distribution of linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting;

6) annual fees for the provision of on-demand AVMS, distribution services of linear AVMS by ​electronic communications networks without using broadcasting frequencies and the services of video sharing platforms; and 

7) other sources in compliance with law.

The amount of fees set out in paragraph 1 of this Article shall be determined by the Agency Council, based on the Agency's annual activity programme and financial plan.

The Agency may use revenues remaining after the payment of expenditures solely to fulfil its statutory obligations relating to the exercise of its function.

Agency's financial plan

Article 42

The Agency shall be funded in accordance with the financial plan adopted by the Agency Council for each year, not later than three months before the beginning of the financial year.

The Agency's total operating costs covered by the financial plan, including contingency reserves, shall reflect the Agency's realistic costs required to fulfil its functions successfully.

All calculations of the Agency's revenues and expenditures shall be subject to an annual audit by an independent certified auditor.

Fees

Article 43

The one-off registration fee shall be determined based on the amount of the Agency's actual costs incurred in the registration process.

The annual broadcasting fee, the annual fee for the provision of on-demand AVMS, the annual fee for the distribution of linear AVMS and the annual fee for providing video-sharing platform services shall be paid in four equal instalments.

The annual broadcasting fee shall be fixed based on:

1) size of the broadcast coverage zone by population;

2) attractiveness of the area within the broadcast coverage zone;

3) type of the linear AVMS﻿ (radio or television programme, general or specialized programme); and 

4) broadcasting platform (terrestrial broadcasting systems, cable systems, public fixed or mobile telecommunications networks, satellite distribution systems and other electronic communications networks).

The annual fee for the provision of on-demand AVMS and the annual fee for the provision of video-sharing platform services shall be fixed on the basis of:

1) a fixed amount for the period up to the end of the calendar year in which the activity was commenced; and

2) the annual income of the service provider obtained on this basis during the previous calendar year for the current year, provided that the amount of the fee may not exceed 4,5% of this revenue.

The annual fee for the distribution of linear AVMS shall be fixed on the basis of:  

1) a fixed amount determined on the basis of the size of the area in which the services are provided, for the period up to the end of the calendar year in which the activity was commenced, provided that the amount of the fee may not exceed the amount of the annual broadcasting fee for the same area and through the same platform used for the provision of the service (terrestrial broadcasting systems, cable systems, public fixed or mobile telecommunications networks, satellite distribution systems and other electronic communications networks); and

2) the annual income of the service provider obtained on this basis during the previous calendar year for the current year, provided that the amount of the fee may not exceed 3% of this revenue.

For the purpose of calculating the annual fee set out in paras. 4 and 5 of this Article, the service provider shall submit to the Agency by 5 April of the current year, for the previous calendar year, the necessary information and documents, which includes but is not limited to:

1) financial statements submitted to the state administration body responsible for public revenues;

2) gross balance sheet; and

3) subledger cards for the revenues generated from the service for which it has been issued an authorization.

If the on-demand AVMS provider or the distributor of linear AVMS fails to comply with the provisions of Article 90, paragraph 3 of this Law, Article 95, paragraph 4 of this Law and paragraph 6 of this Article or where the amount of revenue generated by way of providing a particular service cannot be determined based on the submitted documents set out in paragraph 6 of this Article, the annual fee for that service shall be determined as a percentage set out in paras. 4 and 5 of this Article, respectively, on the total revenue generated in the previous year, based on the information of the service provider submitted to the administrative body responsible for public revenues.

If the Agency doubts the accuracy of the information set out in paras. 4 to 7 of this Article, it may authorize the auditor to carry out a verification of these information.

The AVMS provider shall provide the auditor set out in paragraph 8 of this Article with access to or submit all data, information and documents necessary for the verification of data on income generated in the year for which the annual fee is calculated.

Where the audit set out in paragraph 8 of this Article establishes that the revenue of the service provider deviates by more than 3% from the reported revenue, the Agency shall take the amount of revenue stated in the auditor's report as the basis for the calculation of fees, and the audit costs shall be paid by the audiovisual media service provider.

A more detailed method for determining the amount of the fee paid to the Agency by natural and legal entities set out in paras. 1 to 7 of this Article shall be determined by an act adopted by the Agency Council after a public debate. 

The act set out in paragraph 11 of this Article shall be published in the Official Gazette of Montenegro and on the Agency's website.

Agency acts

Article 44

The Agency shall issue general and individual acts that regulate in more details the rights and obligations of AVMS providers, linear AVMS distributors and service providers of video-sharing platform services in accordance with this Law and regulations adopted pursuant to this Law.

In developing the general act set out in paragraph 1 of this Article, the Agency shall publish the text of the draft act on its website and invite all interested parties to submit remarks, proposals and suggestions within a time limit of not less than 15 days.



III AVMS AND DISTRIBUTION SERVICES OF LINEAR AVMS

Identification requirements

Article 45

The AVMS provider and the linear AVMS distributor shall provide the service user with easy, immediate and continuous access, in particular to the following information:

1) the name of the service provider;

2) the head office or residence address, e-mail address, or website of the service provider;

3) the country of establishment of the service provider within the meaning of Article 2 of this Law; and 

4) to the competent regulatory authority for the field of AVMS in the country set out in item 3 of this paragraph.

Right to rectify and reply

Article 46

The right to rectify and reply to published information within AVMS shall be exercised in accordance with the law governing media.

Prohibitions

Article 47

It shall be prohibited to provide AVMS and distribute linear AVMS that:



1) encourage or enable the promotion of violent endangerment or illegitimate change of constitutional order;

2) may endanger public health or pose a serious risk to public health;

3) may jeopardize or prejudice public security or pose a serious risk to public security, national security and defence; and 

4) publicly incite to the commission of the criminal offense of terrorism within the meaning of the Criminal Code of Montenegro.

The AVMS shall not encourage violence, hatred or discrimination based on race, ethnicity, affiliation with a minority nation or minority ethnic community, group affiliation or assumed group affiliation, colour, gender, language, religion, political or other belief, national or social origin, financial standing, union membership, education, social status, marital or family status, age, health status, disability, genetic heritage, gender identity, sexual orientation and / or intersex characteristics, as well as based on real or assumed personal attributes.

It shall be prohibited to publish information revealing the identity of a minor involved in any form of violence, whether witness, victim or perpetrator, or to give details of the family relations and private life of the child.

Prize competitions

Article 48

The AVMS provider shall organize prize competitions in a fair manner and publish the established rules.

More detailed requirements for the provision of AVMS set out in paragraph 1 of this Article shall be laid down by the Agency Council.

Cinematographic works

Article 49

AVMS providers shall transmit cinematographic works in accordance with this Law and the concluded contract with the copyright and related rights holder.

Accessibility of AVMS to persons with disabilities

Article 50

The Agency shall encourage AVMS providers to progressively make their services more accessible to persons with disabilities through proportionate measures and to adopt action plans for the implementation of these obligations.

AVMS providers shall provide emergency information, including public communications and announcements in cases of danger to life and human health, country security and public order and peace, in a manner which is accessible to persons with disabilities.

AVMS providers shall inform the Agency at least every two years of the implementation of the measures set out in paragraph 1 of this Article.

More detailed measures set out in paragraph 1 of this Article and requirements for their implementation shall be laid down by the Agency Council.

Promotion of media literacy

Article 51

In order to promote and develop media literacy, the Agency shall:

1) promote and take measures for the development of media literacy skills;

2) promote and take measures for the development of media environment that is safe for children and young people;

3) periodically conduct research relevant to the improvement of media literacy;

4) follow international practice and distribute scientific and other publications on children and the media; and 

5) conduct activities aimed at raising awareness of users of AVMS, video-sharing platform services and distribution of linear AVMS of the measures taken and their importance.

The Agency shall implement the obligations set out in paragraph 1 of this Article in cooperation with interested bodies and organizations.

Obligation to publish

Article 52

At the written request of the state administration body, the provider of a linear AVMS shall publish, free of charge, public notices and official communications when there is a threat to human life and health, country security and public order and peace.

Co-regulation or self-regulation

Article 53

The Agency shall encourage the use of co-regulation and self-regulation to define the manner and requirements for the implementation of:  

1) measures for the availability of content which may impair the physical, mental or moral development of minors in such a way as to ensure that minors will not normally hear or see them;  

2) measures to provide sufficient information on the content set out in item 1 of this paragraph; 

3) rules of conduct of AVMS providers regarding audiovisual commercial communications, accompanying or included in children's programmes, for alcoholic beverages, foods and beverages containing nutrients and substances with a nutritional or physiological effect, in particular fat, trans-fatty acids, salt or sodium and sugars, of which excessive intakes in the overall diet are not recommended;

4) rules that audiovisual commercial communications may not emphasise the positive quality of the nutritional aspects of foods and beverages referred to item 3 of this paragraph;

5) rules relating to audiovisual commercial communications; and 

6) rules regarding video sharing .platforms.



The relations set out in paragraph 1 of this Article shall be regulated by a code which:



1. is such that it is broadly accepted by the main stakeholders (associations of AVMS providers, consumers);

2. clearly and unambiguously sets out its objectives for which it was adopted;

3. provide mechanisms or lay rules relating for the effective enforcement of the identified obligations;  

4. provide for transparent and independent monitoring and evaluation of the achievement of the objectives aimed at; 

5. provides for effective and proportionate sanctions in the event of breaches of standards;  and

6. is approved by the Agency Council, in case of co-regulation. 



The Agency Council shall publish on the Agency's website acts referred to in paragraph 2 of this Article.

 1. Electronic media

Requirements for broadcasting radio and television programmes

Article 54

The holder of an authorisation to broadcast radio or television programme may be a legal or natural entity registered with the competent authority for performing the activities of production and broadcasting of radio or television programmes.

In addition to the requirements laid down in Article 2, paragraph 1 of this Law, the AVMS provider shall meet special technical, spatial and personnel requirements for performing the activity of production and broadcasting of radio or television programme.

Compliance with the requirements set out in paragraph 2 of this Article shall be verified within the framework of regular inspection, after the issuance of an authorisation to broadcast.

More detailed requirements set out in paragraph 2 of this Article shall be laid down by the Agency Council.

Obligations of broadcasters in relation to programme content

Article 55

Broadcasters shall respect the privacy and dignity of citizens and protect the integrity of minors.

Broadcasters shall publish sound and visual warnings for programme content that could impair the physical, health, moral, mental, intellectual, emotional and social development of minors and clearly mark such programmes with a visual symbol throughout their duration and broadcast those programme content at the time and in such a way to ensure that minors are least likely to normally hear or see them.

It shall be prohibited to broadcast programme content set out in paragraph 2 of this Article beyond the watershed determined by the Agency Council.

Broadcasting of content that could seriously impair the physical, health, moral, mental, intellectual, emotional and social development of a minor, including but not limited to pornography or gratuitous display of brutal or extreme violence, shall not be permitted in general programmes, nor in specialized programmes without applying the highest degree of technical protection.

Broadcasters shall keep recordings of broadcast content for at least 30 days of the date of broadcasting and, in case of complaints or disputes, shall, at the request of the Agency, submit without delay a recording of the broadcast content and keep it until the end of the proceedings. 

Broadcasters shall broadcast radio or television programmes in the Montenegrin language in Latin or Cyrillic script or in another language which is in official use, in accordance with the law.

The use of Montenegrin or another language in official use shall be optional if:

1) films and other audio and audiovisual works are broadcast in their original form;

2) if musical works are broadcast with text that is partly or entirely in a foreign language; and

3) if the programmes are intended, in whole or in part, for learning a foreign language and alphabet.

The use of Montenegrin or another language which is not in official use shall not be obligatory in programmes aimed at members of minority nations and other minority ethnic communities.

Programme category document and obligations

Article 56

The programme category document of a general television or radio programme shall include a programme schedule specifying:

1) the type of programmes, or their classification into individual groups;

2) planned quantitative relation between individual content groups;

3) planned maximum extent of advertising content;

4) planned extent of their own audiovisual works; and

5) time of the broadcast.

The programme category document set out in paragraph 1 of this Article shall determine the share of European audiovisual works set out in Art. 60 and 61 of this Law and the works of independent producers set out in Art. 62 and 63 of this Law.

The programme category document of a specialized television or radio programme shall include a programme schedule specifying:

1) the type of programme, of which over 50% shall be programmes of the same type;

2) planned quantitative relation between individual content groups;

3) planned maximum extent of advertising content;

4) share of works of European audiovisual production and other works for specialized television programmes; and

5) time of the broadcast.

Obligation to identify linear AVMS

Article 57

The name, mark or abbreviated identifying symbol of a linear AVMS shall be visible throughout the broadcast of a television programme and shown at least once during each hour of a radio programme broadcast.

The use of a name, mark or abbreviated identifying symbol that does not match the registered name of the linear AVMS shall be prohibited.

The name, mark or abbreviated identifying symbol of a linear AVMS shall also be displayed in the case of taking programmes from other broadcasters, and in the case of broadcasting programmes of independent producers, the name shall be indicated in the announcement and / or sign-off of the programme.



Change of the structure of a radio or television programme

Article 58

The broadcaster who has acquired the entitlement to provide linear AVMS through the frequencies provided for in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting shall request the consent of the Agency, in writing, concerning any significant changes to the structure of the radio or television programme broadcast.

The broadcaster which broadcasts by electronic communications networks without using broadcasting frequencies shall inform the Agency in writing of any significant planned changes to the structure of the radio or television programme broadcast.

A significant change in the structure of the programme, within the meaning of paras. 1 and 2 of this Article, means any change that represents a change of more than 10% of the programme structure on the basis of which the authorisation to broadcast was obtained.

The Agency may deny the broadcaster set out in paragraph 1 of this Article the consent to change the programme structure if it determines that in the territory covered by a particular radio or television programme there would be a lack of a certain type of programme content for which the broadcaster has received the authorisation to broadcast.

The time of the broadcast

Article 59

Daily broadcasting time shall include all programme content broadcast within the framework of radio or television programme from 0 to 24 hours, unless otherwise stipulated by this Law.

Annual broadcasting time shall include all radio and television programmes broadcast between January 1st and December 31st of the current year, with the exception of programmes exempted under this Law.

The broadcaster shall broadcast at least 12 hours of the programme daily.

The television broadcaster shall broadcast daily news for at least 30 minutes, of which at least one broadcast for a minimum of 20 minutes, predominantly containing information from the broadcast coverage zone, relevant to the population from the broadcast coverage zone. 

The radio broadcaster shall broadcast daily news relevant to the population from the broadcast coverage zone for at least 20 minutes, predominantly containing information from the broadcast coverage zone.

The minimum duration of the programme set out in paras. 4 and 5 of this Article shall be broadcast within the period between 06.00 and 23.00.

Paras. 4, 5 and 6 of this Article shall not apply to broadcasters of specialized radio and / or television programme.

European audiovisual works

Article 60

European audiovisual works are works:

1) originating in Member States of the European Union;

2) originating in states parties to the European Convention on Transfrontier Television and fulfilling the conditions of paragraph 3; and

3) co-produced within the framework of agreements related to the audiovisual sector concluded between the Union and third countries and fulfilling the conditions defined in each of those agreements.

The provisions of paragraph 1, items 2 and 3 of this Article shall relate only to states in which audiovisual works originating in Member States are not the subject of discriminatory measures.

The works set out in paragraph 1, items 1 and 2 of this Article are works mainly made with authors and workers residing in Member States of the European Union or in the States Parties to the European Convention on Transfrontier Television, provided that they comply with one of the following conditions:

1) they are made by one or more producers established in Member States of the European Union or in the States Parties to the European Convention on Transfrontier Television;

2) the production of the works is supervised and actually controlled by one or more producers established in Member States of the European Union or in the States Parties to the European Convention on Transfrontier Television;

3) 

4) 

5) 

6) 

7) 

8)  

9) 

10) 

11) 

12) 

13) 

14) 

3) and  

15) the contribution of co-producers from Member States of the European Union or the States Parties to the European Convention on Transfrontier Television to the total co-production costs is preponderant and the co-production is not controlled by one or more producers established outside Member States of the European Union or the States Parties to the European Convention on Transfrontier Television.  



Works that are not European works within the meaning of paragraph 1 of this Article but that are produced within the framework of bilateral co-production agreements concluded between Member States of the European Union and third countries shall be deemed to be European works provided that the co-producers from the European Union supply a majority share of the total cost of production and that the production is not controlled by one or more producers established outside the territory of the European Union.

Share of European audiovisual works

Article 61

Broadcasters shall ensure that European audiovisual works make up at least 51% of their annual transmission time.

The annual transmission time set out in paragraph 1 of this Article shall not include the time allotted to news, sports events, advertising, teletext services and teleshopping.

European audiovisual works shall also include audiovisual works of own production.

Broadcasters who fail to achieve the proportion of European works set out in paragraph 1 of this Article shall increase each year the proportion of such works compared to the previous year, whereby the minimum initial share of these works may not be less than 5% of the annual transmission time.

More detailed conditions for increasing the share of European audiovisual works shall be laid down by the Agency Council.

The Agency Council shall submit to the European Commission a report on the implementation of paras. 1 to 4 of this Article, every two years after the accession of Montenegro to the European Union.

Audiovisual works of independent producers

Article 62

An independent audiovisual works producer (hereinafter referred to as the "independent producer") shall be a legal or a natural person:

1) which is registered for the production of audiovisual works and has its head office or is domiciled in Montenegro or in a Member State of the European Union;

2) which is not included in the organizational structure of the broadcaster;

3) in which the television programme broadcaster has up to 25% equity participation or up to 25% managerial or voting rights;

4) which, on the order of one television programme broadcaster, generates not more than half of its annual production; and 

5) whose average share of financing to cover the total cost of production, or co-production, in which it has participated over the last three years, is greater than 10%.

An independent producer shall also be a legal or natural entity registered for the production of audiovisual works and having its head office or domiciled outside Montenegro or Member States of the European Union, if European audiovisual works make up more than 50% of its audiovisual production in the last three years, and if it fulfils the conditions of paragraph 1, items 2 and 3 of this Article.

Share of audiovisual works of independent producers

Article 63

The share of audiovisual works of independent producers in the annual programme of broadcasters shall be at least 10%.

The transmission time set out in paragraph 1 of this Article shall not include the time allotted to news, sports events, advertising, teletext services and teleshopping.

Broadcasters who fail to achieve the proportion of audiovisual works set out in paragraph 1 of this Article shall increase each year the proportion of such works in accordance with the conditions laid down by the Agency Council.

At least half of the works set out in paragraph 1 of this Article must be produced within the last five years.

Exemptions from the obligations relating to European works and works of independent producers

Article 64 

Articles 61 and 63 of this Law shall not apply to:

· television programme broadcasters which have authorisations to broadcast locally and regionally;

· television programme broadcasters not affiliated with regional or national networks;

· non-profit television programme broadcasters; and 

· radio programme broadcasters. 



Own production

Article 65

Own production shall be considered to be informative, cultural, artistic, musical, sports and other shows, as well as other originally produced programme content produced by the broadcaster or produced on his order and for his account.

Own production shall include first airtimes and first reruns.

Reruns of radio or television programme content shall be clearly designated.

Advertisements and teleshopping shall not be considered own produced programme content.

Broadcasters shall provide, at the request of the competent body of the Agency, evidence of its own production by submitting agreements on the licence, format purchasing, bilateral and multilateral co-production, as well as making available data on the fulfilment of financial obligations by the broadcaster in such operations.

The authorisation to broadcast of broadcasters who fail to provide valid evidence of their own production and co-production at the request of the Agency, shall be revoked.

More detailed requirements for determining programme content that are considered as own production shall be laid down by the Agency Council.

Share of own production

Article 66

The minimum share of own production in the total weekly broadcast of a television or radio programme shall be laid down by the Agency Council. 

The provision of paragraph 1 of this Article shall not apply to the broadcaster of a specialized television or radio programme.

Events of major importance for society 

Article 67

Television programme broadcasters under the jurisdiction of Montenegro may not exercise exclusive rights purchased after the entry into force of this Law in such a way that a substantial proportion of the public in a Member State of the European Union or a signatory to an international treaty binding on Montenegro is deprived of the possibility of following events which are regarded as being of major importance for society and which are designated, pursuant to valid regulations, for whole or partial live coverage or, where necessary or appropriate for objective reasons, for whole or partial deferred coverage on free television.

Broadcasters may not exercise the exclusive right to broadcast events of major importance for the public in Montenegro if they cannot provide the possibility of following such an event by live or deferred coverage on free television programme for at least 75% of the population in Montenegro.

Several linear AVMS providers may exercise the exclusive right to broadcast events of major importance for the public in Montenegro if they ensure by networking a quality reception of the television programme for at least 85% of the population in Montenegro.

List of events of major importance for the public in Montenegro

Article 68

The Agency Council shall adopt a list of national or foreign events of major importance for the public in Montenegro, for which it shall designate whole or partial live coverage or, where necessary or appropriate for objective reasons, whole or partial deferred coverage.

The Council of the Agency shall submit the list set out in paragraph 1 of this Article to the European Commission and publish it on the Agency's website.

Right to access events of high interest to the public

Article 69

For the purpose of short news reports, a broadcaster established in the European Union or a state signatory to an international treaty binding on Montenegro shall have access on equal terms, to events of high interest to the public which are transmitted on an exclusive basis by broadcasters under the jurisdiction of Montenegro.

If a broadcaster established in Montenegro has acquired exclusive rights to the event of high interest to the public, another broadcaster established in Montenegro may seek access to the event in question.

The Agency Council shall lay down more detailed conditions for acquiring the right of access to the events set out in paras. 1 and 2 of this Article by allowing broadcasters to freely choose short extracts from the transmitting broadcaster’s signal with, unless impossible for reasons of practicality, at least the identification of their source.

Broadcasters may, before and instead of accessing the transmission signal within the meaning of paragraph 3 of this Article, gain access to the events set out in paras. 1 and 2 of this Article and to the access point of such events for the purpose of recording a short extract or using the recorded material of another broadcaster having exclusive rights to broadcast an event of high interest to the public.

Short extracts shall be used solely for general news programmes and may be used in on-demand AVMS only if that programme content is offered on a deferred basis as compared to the live coverage by the broadcaster having exclusive rights.

Right to short news reporting

Article 70

Short news reports are deemed to be news for a maximum duration of 90 seconds that are published in the news shows.

The right to short news reporting shall be exercised in such a way as to not interrupt the course of events.

Where an event of high interest to the public consists of several organizationally stand-alone events, each stand-alone event shall be considered to be an event of major interest to the public with respect to the exercise of the right to short news reporting.

Where an event of high interest to the public lasts two or more days, the broadcaster shall be entitled to produce one short news report on the event each day.

A broadcaster that broadcasts an event of high interest to the public may seek from another broadcaster as compensation only the payment of the actual additional costs incurred in providing access.

The broadcaster which has exercised the right to short news reporting shall allow one time use of the recording of the event to another broadcaster which could not record the event and it shall be entitled to claim compensation for a proportionate part of the actual costs, as well as to have his name stated in the announcement.

The right to short news reporting may also be determined, in accordance with Article 69 of this Law, with respect to access to events of major importance to the public that are not transmitted on the basis of exclusive rights.

Types of broadcasters

Article 71

Upon obtaining an authorisation to broadcast a radio or television programme, a legal or natural entity shall acquire the status of a broadcaster.

Broadcasters may perform the activity of producing and broadcasting radio and / or television programmes as:

1) commercial broadcasters;

2) non-profit broadcasters; and 

3) public broadcasters.

The broadcaster shall, within three months from the date of issuance of the authorisation to broadcast for a particular radio and / or television programme, establish and keep separate accounting for the activities of providing that linear AVMS, in accordance with the law governing accounting.

Commercial broadcasters

Article 72

Commercial broadcasters may perform the activity of producing and broadcasting radio and / or television programme as:

1) national commercial broadcasters, if they cover at least 85% of the population in more than 13 local government units (through analogue and digital terrestrial broadcasting networks and / or platforms for the distribution of linear AVMS) or more than 75% of the population of Montenegro with a coverage zone in the entire territory of Montenegro;

2) regional commercial broadcasters, if they cover at least 85% of the population in the territory which includes from 2 to 13 local government units (hereinafter referred to as the "municipality") which belong to a certain geographical region (through analogue and digital terrestrial broadcasting networks and / or platforms for the distribution of linear AVMS) or more than 20% of the population of Montenegro, with a coverage zone in more than one municipality; and 

3) local commercial broadcasters, if they cover at least 85% of the population in the territory of one municipality (through analogue and digital terrestrial broadcasting networks and / or platforms for the distribution of linear AVMS) or less than 20% of the population of Montenegro, with a coverage zone in more than one municipality.

Non-profit broadcasters

Article 73

The status of a non-profit broadcaster, in accordance with this Law, shall be determined when granting broadcasting rights.

Articles 120 to 137 of this Law shall apply accordingly to the procedure of issuing and revoking authorisations to broadcast to non-profit broadcasters.

Nonprofit broadcasters may be educational institutions, religious, student, pupil, and non-governmental organizations registered at least three years before applying for the nonprofit broadcaster status.

A non-profit broadcaster means a broadcaster which broadcasts at least 50% of its own production in the fields of informative, cultural, educational and entertainment content, with at least 25% of daily production serving the informative, educational, scientific, professional, artistic, cultural and other needs of the public.

The provisions of this Law relating to programming obligations of public broadcasters shall apply accordingly to the obligations of non-profit broadcasters.

Funds for the work of a non-profit broadcaster may be provided from donations, contributions from citizens, sponsorships and other sources of income, in accordance with separate laws governing the establishment and activity of educational institutions, religious, student, pupil or non-governmental organizations.

Nonprofit broadcasters shall be exempted from the obligation to pay a fee for an authorisation to broadcast.

Profits from the production and broadcasting activities of a radio and / or television programme may be used by a non-profit broadcaster only to improve and develop its own business activity.

Public broadcasters

Article 74

Public broadcasters may be:

1) the national public broadcaster, founded by the state;

2) regional public broadcasters, founded by several municipalities; and

3) local public broadcasters, founded by a municipality.

National public broadcasters shall provide quality reception of radio or television programmes for at least 98% of the population of Montenegro (national coverage of the public broadcaster).

Regional public service broadcasters shall ensure quality reception of radio or television programmes for at least 80% of the population of each of the municipalities in whose territory the programme is broadcast (regional coverage of the public broadcaster).

Local public broadcasters shall provide quality reception of radio or television programme for at least 85% of the population of the municipality in whose territory the programme is broadcast (local coverage of the public broadcaster).

Provision of public services

Article 75

Public broadcasters shall provide public services of production and broadcasting of radio and / or television programmes with informative, cultural, artistic, educational, scientific, children's, entertainment, sports and other programme content, which ensure the exercise of the rights and interests of citizens and other entities in the field of information.

A public service, within the meaning of this Law, means:

1) autonomous and independent production, editing and broadcasting of programmes not serving a political, economic or other centres of power;

2) objective and timely information to the public on political, economic, cultural, educational, scientific, sports and other significant events and occurrences in the country and abroad;

3) production and broadcasting of programmes intended to different segments of society, without discrimination, especially taking into account specific social groups such as children and youth, members of minority nations and other minority ethnic communities, persons with disabilities, socially and health deprived persons, and the alike;

4) fostering a culture of public communication and language standards;

5) production and broadcasting of programmes expressing the national and cultural identity of Montenegro and the cultural and ethnic identity of minority nations and other minority ethnic communities;

6) production and broadcasting of programmes in the languages of minority nations and other minority ethnic communities in the territories in which they live;

7) at the time of the election campaign, based on special rules, ensuring equal representation of political parties, coalitions and candidates whose nominations and electoral lists have been accepted;

8) mutual cooperation and exchange of programme content that are of interest to the citizens of Montenegro;

9) progressively providing accessibility of programme content to the hearing and visually impaired;

10) encouraging and promoting the principles of gender equality; and 

11) encouraging and promoting media literacy.

Provision of audiovisual commercial services

Article 76

In addition to the public services set out in Article 75 of this Law, a public broadcaster may provide audiovisual commercial communication services in accordance with this Law and the founding act.

The provision of services set out in paragraph 1 of this Article shall be separate from the provision of public services set out in Article 75 of this Law.

Establishment of public broadcasters

Article 77

Public broadcasters shall be established:

 1) by law, for the territory of Montenegro (national public broadcaster);

 2) by a decision of two or more municipal assemblies for their territory (regional public broadcaster); and 

 3) by a decision of the municipal assembly for its territory (local public broadcaster).

The municipal assembly may establish only one radio and / or television local public broadcaster.

Two or more municipal assemblies may establish only one radio and / or television regional public broadcaster.

The broadcasters set out in paragraph 3 of this Article may broadcast only one radio and / or television programme.

If a municipal assembly is a co-founder of a radio and / or television regional public broadcaster, it may not be the founder of a local public broadcaster.

A foreign legal or natural entity may not participate in the share capital of legal entities having the status of public broadcasters.

Contents of the public broadcaster's founding act

Article 78

	The law or decision establishing the public broadcaster shall determine:

1) provision of public services and other activities of the public broadcaster; 

2) competences, term, appointment and dismissal procedure, rights and obligations of the public broadcaster's managing body;

3) mode and conditions by which viewers and listeners may submit complaints and objections to the work of the public broadcaster;

4) mode of financing the public broadcaster; 

5) property of the public broadcaster; 

6) contents of the bylaw of the public broadcaster; and

7) other important matters for the activity of the public broadcaster.

	Before adopting or amending the part of the decision establishing the local or regional public broadcaster which concerns the scope and structure of public services, one or two or more municipalities shall:

1) develop a justification study on the impact of the planned decision on the exercise of the rights and interests of citizens and other entities in the field of information provision in the coverage zone; and

2) conduct a public debate on the justification of the public broadcaster's establishment or modify a valid decision establishing the public broadcaster.

Accountability of public broadcasters

Article 79

The public broadcaster shall be accountable to the public.

(1) The accountability of the public broadcaster shall be ensured by:

1) the procedure of appointing the public broadcaster's council, its public work and its obligation to represent and protect the interests of citizens in the field of information provision;

2) informing the public about the activities of the public broadcaster through the website;

3) prescribing and implementing procedures to allow viewers and listeners to submit complaints and objections to the work of the public broadcaster;

4) making available to the public through the website, by the end of June of the current year at the latest:

· activity reports for the previous year, with special reference to the application of programme standards and the fulfilment of obligations set out in the founding act;

· a report on financial operations for the previous year, which contains information on the use of financial resources set out in Article 80 of this Law, with special reference to the obligation set out in Article 81 of this Law; and

· certified auditor's report on the financial performance of the public broadcaster.

5) making available to the public through the website, not later than 15 days after the conclusion or adoption of the contract set out in Article 81 of this Law and its amendments, as well as the annual activity programme and financial plan for its enforcement.

Financing public broadcasters

Article 80

Public broadcasters shall acquire revenues from the budget of Montenegro, or the budget of the municipality and other sources, in accordance with the law and the founding act.

The budget of Montenegro, or the budget of the municipality shall provide financial resources for exercising citizens' rights to information enshrined in the Constitution and law, without discrimination, on the basis of the provision of public services set out in Article 75 of this Law.

The Government, the municipalities and the public broadcaster shall regulate by mutual agreement mutual rights and obligations in connection with the use of budgetary resources set out in paras. 1 and 2 of this Article, which must be defined in the agreement, in a manner that corresponds to the costs necessary to fulfil the obligations of this Article and Article 75 of this Law.

Mode and conditions for securing funds of paras. 1 and 2 of this Article may not affect the editorial independence and autonomy of the public broadcaster.

The agreement set out in paragraph 3 of this Article shall be published in the manner laid down by the founding act of the public broadcaster and shall be submitted to the Agency for examination.

The budget of Montenegro or the budget of the municipality shall provide funds to cover the costs of transmitting and broadcasting programmes of public broadcasters through terrestrial broadcasting systems.

The municipal budget shall provide funds for a stable, sustainable and independent functioning of the local public broadcaster. 

The funds set out in paragraph 7 of this Article shall be provided annually in the amount determined depending on:

1) the annual budget of the municipality which may not be less than: 

· 3% of the total municipal budget if it is up to 3 million EUR; 

· 2.7% of the total municipal budget if it is from 3 to 6 million EUR; 

· 2.5% of the total municipal budget if it is from 6 to 10 million EUR; 

· 2% of the total municipal budget if it is from 10 to 15 million EUR;

· 1.7% of the total municipal budget if it is from 15 to 20 million EUR;

· 1.5% of the total municipal budget if it is above 20 million EUR.

2) the structure of public services provided by a public broadcaster, as follows:

· if it broadcasts only radio programme, the funds shall be determined in accordance with item 1 of this paragraph; and

· if it broadcasts radio and television programmes, the amount of funds determined in accordance with item 1 of this paragraph shall be increased by at least 100%.

The municipal authority competent for finance shall direct the funds set out in paragraph 7 of this Article to the local public broadcaster on a monthly basis, in accordance with a separate instruction.

The report on diverted funds shall be submitted with the final budget statement of the municipality.

Public service contract

Article 81



In accordance with the principles of editorial autonomy, financial and institutional independence of public broadcasters, the Public Service Contract is concluded between the state administration body competent for the media and the national public broadcaster, or the municipal body competent for the media and local public broadcaster (hereinafter referred to as the “Contract”)

The contract shall be concluded for a period of at least three years, in accordance with macroeconomic and fiscal policy guidelines of the national public broadcaster, and in accordance with budget plans and projections of local public broadcasters.

Prior to the contract conclusion, the public broadcaster shall prepare a proposal for programme content for the contractual period and hold a public debate thereon for a period of 45 days, in order to allow the public to state its views as to whether the proposed programme content fulfil the obligations laid down in Article 75 of this Law.

The contract shall establish the type and scope of all public services provided by a public broadcaster within the meaning of Article 75 of this Law.

The amount of financing for public service provision set out in the contract shall not exceed the net expenditure necessary to provide those services.  

In determining the net expenditure of providing public services, account shall be taken of any direct or indirect revenue arising from the provision of those public services.

If the contract is significantly altered due to programming obligations of public broadcasters, the procedure pursuant to paragraph 3 of this Article needs to be carried out.

The significant change of paragraph 10 of this Article implies a change of more than 10% of the contractually planned programme content quotas for public services within the current business year and if this significantly affects the implementation of the overall programming obligations under the contract.

The public broadcaster shall submit the contract and its amendment to the Agency no later than 15 days of the date of its conclusion.

The contracting parties shall conclude a new contract within 90 days after the expiration of the current contract.

Where a contract is not concluded in accordance with this Law, temporary monthly financing of the local public broadcasters shall apply in the amount of 1/12 of the total expenses for the previous year, that is, of the national public broadcaster in the manner regulated by the law governing the area of the national public broadcaster.

Pending the contract conclusion, the public broadcaster shall perform its role pursuant to the principles of political, institutional and financial independence, in accordance with the obligations, goals and mission of the public broadcaster. 

Contents of the contract

Article 82

The contract shall include public services which have to be provided by the public broadcaster, pursuant to Article 75 of this Law, as well as the number of television and radio programmes and electronic publications.  

Notwithstanding the programming obligations defined by the Contract, the public broadcaster may, in accordance with Article 81, paras. 7 and 8 of this Law, produce and purchase other programme content which is in accordance with the public interest and mission of the public broadcaster.

The contract shall set forth the financing of public services provided by a public broadcaster by years and sources, as well as the powers and obligations of the public broadcaster in relation to the management of funds for the implementation of the contract.

Introducing new services

Article 83

Public broadcasters may introduce significantly new AVMS on new distribution platforms intended to the general public, provided that they meet the democratic, social and cultural needs of the society and do not lead to disproportionate market consequences which are not necessary for fulfilling the public service remit.

Significantly new AVMS, within the meaning of paragraph 1 of this Article, is considered to be a service provided for the first time and substantially different from the services provided by the public broadcaster, as well as a service that has been significantly modified in terms of its contents, technical access and target group to which it is intended.

The proposal to introduce a significantly new AVMS or several such services must include an accurate description of the services and the justification for their introduction, the target group to which the services relate, the cost of providing the services and an assessment of the possible effects on the market.

Before introducing significantly new AVMS or several such services, the public broadcaster shall conduct a public debate pursuant to Article 81, paragraph 3 of this Law.

After the public debate, the public broadcaster shall submit a proposal for the introduction of a significantly new AVMS or several such services to the body competent for state aid for its opinion.

The public broadcaster shall submit comments and suggestions obtained in the public debate and the opinion of the body competent for state aid to the council of the regulatory body.

Separate accounting

Article 84

The public broadcaster shall keep separate accounting for the provision of public services and for the provision of audiovisual commercial communications and other commercial services respectively.

Cross-subsidisation

Article 85

The public broadcaster may not use the funds from the budget of Montenegro, or the budget of the municipality, to cover the costs already financed by revenues from commercial AVMS (cross-subsidisation). 

If a public broadcaster acts contrary to paragraph 1 of this Article, the Council of the public broadcaster shall order the return of illegally spent funds and their exclusive use for performing public service activities, in accordance with this Law. Funds spent illegally by the national public broadcaster shall be returned to the budget of Montenegro, and funds spent illegally by the local public broadcaster shall be returned to the account of the municipal budget.

Funds which are not spent for the activity of providing public services, in accordance with the contract set out in Article 81 of this Law, and exceeding the amount of 10%, shall be paid into the account of the budget of Montenegro or the budget of the municipality.  

Where the funds set out in paragraph 3 of this Article exceed the amount of 10% for three years, the Government and the national public broadcaster and / or the municipality and local public broadcaster shall revise the methodology for calculating funds for the services covered by the contract.

Management bodies in public broadcasters

Article 86

The following bodies shall be appointed in public broadcasters:

1) council of the public broadcaster; and

2) the director.

Authorized nominating petitioners of members of local or regional public broadcaster councils shall be legal entities from the territory of the municipality that is the founder of the public broadcaster, as follows:

1) non-governmental organizations in the field of education, culture and media;

2) non-governmental organizations in the field of human rights and freedoms or environmental protection or consumer protection;

3) sports organizations;

4) local business associations and employer associations or tourism or agricultural associations; and 

5) representative trade union represented at the Social Council.

Members of the local or regional public broadcaster's council may be nominated by all legal entities, except companies, which meet the following conditions: 

1) they are registered or established at least three years before the announcement of the public invitation to submit a nomination for appointment of Council members; and

2) they have, in their founding act and bylaw, as their basic objectives and action tasks, matters in the fields stipulated in the public broadcaster's founding act. 

The founding act of a public broadcaster shall lay down the mode of appointment, selection, decision-making and competence of the bodies set out in paragraph 1 of this Article and other matters of importance for the operations of the public broadcaster.

Provisions of this Law relating to the appointment procedure of Council members shall apply accordingly to the procedure of appointment and dismissal of members of the Council of the public broadcaster.

Council of the public broadcaster

Article 87

The public broadcaster's Council shall represent the interests of the citizens of Montenegro, i.e. the municipalities in the territory of which its radio and / or television programme is broadcast.

The public broadcaster's Council shall be functionally independent of any state body, as well as of all legal and natural entities engaged in the production, transmission and broadcasting of radio and television programmes or related activities.

The public broadcaster's Council may have up to nine members at the national level and five members at the local or regional level.

Members of the public broadcaster's Council shall be entitled to financial compensation in accordance with the founding act.

Public broadcaster's authorisation to broadcast

Article 88

Public broadcasters shall obtain the authorisation to broadcast upon an application. 

Public broadcasters shall be exempted from the obligation to pay a fee based on the authorisation to broadcast for the coverage zone defined by the founding act.

Audit of public broadcaster's revenues and expenditures

Article 89

The calculations of revenues and expenditures of a public broadcaster shall be subject to an annual audit by an independent certified auditor hired by the public service broadcaster's Council.

2. On-demand audiovisual media services

Conditions for providing on-demand audiovisual media services

Article 90

The on-demand AVMS provider may be a legal or natural entity registered in the Central Register of Business Entities.

Upon registering with the Agency in accordance with Article 139, paragraph 1 of this Law, a legal or natural entity shall acquire the status of an on-demand AVMS provider.

Within three months from the date of registration with the Agency, the on-demand AVMS provider shall establish and keep separate accounting for the activities of providing a specific AVMS, in accordance with the law governing accounting.

More detailed requirements for the registration of on-demand AVMS providers shall be laid down by the Agency Council.

Obligations of on-demand AVMS providers in relation to programme content

Article 91

Prior to including a certain programme content into the catalogue of programmes and commencing its distribution, the on-demand AVMS provider shall obtain the prior written consent of the rights holder.

Content of on-demand AVMS, which may impair the physical, health, moral, mental, intellectual, emotional and social development of minors, shall be only made available in such a way to ensure that minors are least likely to normally hear or see it with the application of measures that include, but are not limited to, content categorisation, age verification tools, or other technical measures.

Content of on-demand AVMS, which may seriously impair the physical, health, moral, mental, intellectual, emotional an social development of minors, that include, but are not limited to, pornography or gratuitous display of brutal or extreme violence, shall be made available only with the application of the technical protection measures of the highest degree, which include, but is not limited to, the use of a specific password, confirmation of identity or other technical measures.

More detailed requirements for the application of measures set out in paragraph 2 of this Article shall be laid down bz the Agency Council

Programme category document of on-demand AVMS

Article 92

The programme category document of on-demand AVMS shall contain the information used to to determine:

1) the type of content, or their classification into individual groups;

2) planned quantitative relation between individual content groups; and 

3) share of European production of audiovisual works.

The programme category document set out in paragraph 1 of this Article shall determine the share of European audiovisual works.

The programme category document for a specialised on-demand AVMS shall contain the information used to to determine:

1) the types of content, of which more than 50% must be content of the same type;

2) planned quantitative relation between individual content groups; and 

3) share of European production of audiovisual works.

Promotion of production and access to European audiovisual works

Article 93

The on-demand AVMS provider shall secure at least a 30% share of European audiovisual works in its programme catalogue and adequately ensure prominence of those works.

The obligation set out in paragraph 1 of this Article shall not apply to AVMS providers with a low turnover or a low audience, nor to on-demand AVMS providers where those measures would be impracticable or unjustified by reason of the nature or theme of the AVMS content offered.

More detailed requirements for implementing the measures set out in paragraph 1 of this Article shall be laid down by the Agency Council.

The Agency Council shall submit a report to the European Commission on the implementation of the obligations set out in paragraph 1 of this Article.

Changing the structure of on-demand AVMS

Article 94

The on-demand AVMS provider shall inform the Agency in writing of any significant planned changes to the on-demand AVMS.

A significant change to the structure, within the meaning of paragraph 1 of this Article, means any change that represents an alteration of more than 10% of the structure based on which the on-demand AVMS provider got registered.

Requirements for providing distribution services of linear AVMS

Article 95

Linear AVMS distributors shall be legal or natural entities registered in the Central Register of Business Entities.

Upon registering with the Agency in accordance with Article 141 or 144, a legal or natural entity shall acquire the status of linear AVMS distributor. 

Within three months from the date of registration with the Agency, the linear AVMS distributor shall establish and keep separate accounting for the activities of providing this service, in accordance with the law governing accounting.

More detailed requirements for providing distribution services of linear AVMS shall be laid down by the Agency Coucil.

Programme list

Article 96

Prior to including a certain radio or television programme into the programme list and commencing its distribution, the linear AVMS distributor shall obtain the prior written consent of the programme owner, which shall be submitted to the Agency for registration. 

Linear AVMS distributors shall distribute radio and / or television programmes simultaneously, completely and without changes, in accordance with the authorisation obtained.

Linear AVMS distributors may distribute coded satellite programmes only if it has entered into a distribution agreement with the owner of such programmes permitting decoding for further public retransmission.

Linear AVMS distributor shall not be deemed to have acquired the right to distribute the programmes set out in paragraph 3 of this Article by obtaining a decoding card intended for the individual use of an individual subscriber.

Linear AVMS distributor shall distribute, without a distribution fee and retransmission fee:

1) programmes of national public service broadcasters throughout the coverage zone; and 

2) programmes of regional and local public broadcasters in the territory of municipalities that are the founders of that public broadcaster.

As an exception to paragraph 5, item 2 of this Article, distributors of linear AVMS through satellite distribution systems shall not be obliged to distribute programmes of regional and local public broadcasters. 

Linear AVMS distributors shall also distribute, without a retransmission fee, general programmes of commercial broadcasters that meet the requirements laid down by the Agency, if so requested by the broadcaster.

The requirements set out in paragraph 7 of this Article shall be laid down by the Agency Council in a separate act and it shall review at least every five years whether the stipulated requirements contribute to the achievement of the objectives set out in Article 11, paragraph 1 of this Law. 

Linear AVMS distributors shall arrange the television channels set out in paras. 5 and 7 of this Article at the beginning of the programme list.

Where the linear AVMS distributor charges for the distribution of linear AVMS from Montenegro, it shall publish the price list for distribution, based on objectively determined and proportional costs associated with the distribution of the programme.

Each linear AVMS shall qualify to be treated under the same distribution-related conditions, depending on the commercial interests and technical capacity of the linear AVMS distributor.

Linear AVMS distributors shall offer at least 10% of its capacity for the distribution of linear AVMS from Montenegro.

Broadcasters shall inform linear AVMS distributors in a timely manner if they do not have the right to broadcast certain programme content through a specific platform and for the territory of Montenegro.

In the case set out in paragraph 13 of this Article, linear AVMS distributors may not distribute the programme content.

Obligations of linear AVMS distributors with respect to the distribution of radio and television programmes

Article 97

Linear AVMS distributors shall:

1) adhere to the list of radio or television programmes included in the programme list;

2) previously inform the Agency in writing of any change in the list of radio or television programmes, as well as changes in the number and structure of programme packages;

3) make measures and tools available to users in order to restrict the access of minors to content that may impair their physical, health, moral, mental, intellectual, emotional and social development, so that minors are least likely to hear or see them under normal circumstances;

4) ensure that the basic package does not distribute programmes that broadcast continuously and on a daily basis content that may impair the physical, mental or moral development of minors and which are categorised as inappropriate for minors under 18 years of age



Linear AVMS distributors may distribute radio and television programmes on the territory of Montenegro exclusively through a registered electronic communications network.



Linear AVMS distributors shall not be entitled to distribute radio and television programmes through receiving systems with joint antenna devices, which are cable and antenna structures installed as standard residential buildings’ installations and used to receive programmes distributed through terrestrial transmitters and other electronic networks which do not form part of registered electronic communications networks, unless where such distribution is approved by the regulatory authority for electronic communications.

Multiplex operators shall distribute the programmes of broadcasters which have acquired the right of access to that digital terrestrial broadcasting multiplex, in accordance with this Law.

3. Audiovisual commercial communication

Forms of audiovisual commercial communication

Article 98

Audiovisual commercial communication may take the form of:

1) advertising;

2) teleshopping;

3) sponsorship; and 

4) product placements.

Prohibited activities relating to the provision of audiovisual commercial communications

Article 99

Audiovisual commercial communications shall be readily recognisable as such.

Surreptitious and fraudulent audiovisual commercial communication shall be prohibited.

Audiovisual commercial communications shall not use subliminal messages and messages which are manipulative or harmful in social and emotional terms.

Audiovisual commercial communications shall not:

1) prejudice respect for human dignity;

2) promote hatred or discrimination based on sex, racial or ethnic origin, nationality, religion or belief, disability, age or sexual orientation;

3) encourage behaviour prejudicial to health or safety;

4) encourage behaviour prejudicial to the protection of the environment;

5) use recognizable visual and audio forms, content or elements for important news or announcements (daily news programme, newscast, etc.);

6) use the recognition of a programme with the intent to mislead the viewer or listener so as to watch or listen to that programme;

7) discredit or disparage a competitor, his product or service;

8) present a competing product or service as imitation or replica;

9) use parts of a programme (title, logo, music, and the like);

10) copy the advertising content of another advertiser, their activity, product or service;

11) unauthorized use of a trademark or another characteristic identifying a competitor; and 

12) use of scenes of death, injury, violence or destruction of buildings and nature.

Advertising the sale and purchase of organs, tissues and cells for transplantation or transfusion shall be prohibited.

All forms of audiovisual commercial communications for cigarettes and other tobacco products, as well as for electronic cigarettes and refill containers, narcotics, weapons, ammunition and pyrotechnic articles and the sale of goods and services prohibited by law shall be prohibited.

Audiovisual commercial communications for alcoholic beverages shall not be aimed specifically at minors and shall not encourage immoderate consumption of such beverages.

Audiovisual commercial communication for medicinal products and medical treatment available only on prescription, as well as medical treatment that does not comply with the law governing health care shall be prohibited.

Protection of minors in audiovisual commercial communications

Article 100

Audiovisual commercial communications shall not:

1) cause material or immaterial damage to minors;

2) directly exhort minors to buy or hire a product or service by exploiting their inexperience or credulity;

3) directly encourage minors to persuade their parents or others to purchase the goods or services being advertised;

4) exploit the special trust minors place in parents, teachers or other persons; and 

5) unreasonably show minors in dangerous situations.

Audiovisual commercial communications for alcoholic beverages

Article 101

In addition to the prohibitions set out in Article 99 of this Law, audiovisual commercial communications shall not:

1) create the impression that the consumption of alcohol can enhance physical performance or driving;

2) create the impression that the consumption of alcohol contributes towards social or sexual success;

3) claim that alcohol has therapeutic qualities or that it is a stimulant, a sedative or a means of resolving personal conflicts;

4) encourage immoderate consumption of alcohol or present abstinence or moderation in a negative light; and 

5) place emphasis on high alcoholic content as being a positive quality of the beverages.

The provisions of paragraph 1 of this Article shall not apply to sponsorship and product placement in on-demand audiovisual media services. 

Obligation to provide audiovisual commercial communications services

Article 102

Refusal to provide audiovisual commercial communication services shall be prohibited if the refusal is aimed at or results in an abuse of a dominant position of market participants or unfair competition. 

Requirements for sponsoring AVMS and programme content

Article 103

Sponsored AVMS and programmes shall meet the following requirements:

1) the sponsor shall not influence the content and scheduling of sponsored services or programmes in such a way as to affect the responsibility or editorial independence of the service provider;

2) they shall not directly encourage the purchase or rental of goods or services, in particular by making special promotional references to those goods or services;

3) the services or programme shall be clearly designated as sponsored; and

4) where the programme is sponsored in whole or in part, it shall be clearly identified as such by the name, logo and/or any other symbol of the sponsor such as a reference to its product or services or a distinctive sign thereof in an appropriate way for programmes at the beginning, during and/or at the end of the programmes.

AVMS or programme content may not be sponsored by legal or natural entities whose principal activity is:

1) the manufacture or sale of products or provision of services whose advertising is prohibited by law; and

2) the manufacture or sale of cigarettes and other tobacco products, including electronic cigarettes and refill containers.

Where AVMS or programme content are sponsored by legal or natural entities whose activities include the manufacture or sale of medicinal products and medical treatment, the name or the image of the sponsoring legal or natural entity may be promoted, but not specific medicinal products or medical treatments available only on prescription, nor medical treatments that do not comply with the law governing health care.

Restrictions on sponsorship of AVMS and programme content

Article 104

For sports and cultural programmes, the sponsor may be identified both at the start and at the end of natural breaks during an event to which the programme content is dedicated.

News and current affairs programmes shall not be sponsored.

Political parties, coalitions and other political organizations may not sponsor programme content.

The showing of a sponsorship logo during children’s programmes and religious programmes shall not be allowed.

The provisions of this Article shall apply accordingly to radio programmes as well.

Allowed product placement

Article 105

Product placement shall be allowed in audiovisual media services.

Product placement shall not be allowed in news and current affairs programmes, consumer affairs programmes, religious programmes and children’s programmes.

The following placements shall not be allowed:

1) cigarettes and other tobacco products, as well as electronic cigarettes and refill containers, or product placement from natural and legal entities whose principal activity is the manufacture or sale of those products; and 

2) medicinal products and medical treatment available only on prescription, as well as medical treatment that does not comply with the law governing health care.



Requirements for programmes that contain product placement

Article 106

Programmes that contain product placement shall meet the following requirements:

1) the entity marketing the product shall under no circumstances influence the service or programme content and organisation within a television schedule or on-demand audiovisual media service, in such a way as to affect the responsibility and editorial independence of the service provider;

2) they shall not directly encourage the purchase or rental of goods or services, in particular by making special promotional references to those goods or services or giving prominence to the product in question;

3) they shall not give undue prominence to the marketed product or service; and 

4) viewers shall be clearly informed of the existence of product placement by an appropriate identification at the start and at the end of the programme, and when a programme resumes after an advertising break.

By way of exception from paragraph 1, item 4 of this Article, the obligation to notify the existence of a product placement shall not apply in the case where the programme that contains product placement is not produced or commissioned by an AVMS provider itself or by a person affiliated with the AVMS provider in accordance with Article 155 of this Law. 

Obligations for all forms of radio and television advertising and teleshopping

Article 107 

Radio and television advertising (hereinafter referred to as the "advertising") and teleshopping shall be readily recognisable and kept quite distinct from other parts of the programme by optical and/or acoustic and/or spatial means.

Advertisers may not exert any editorial influence on the content of the programme.

Use of information that may be misleading as to the advertiser's identity, his activities, properties, quality, origin, or other product or service information shall be prohibited.

Advertising shall not be deemed to include:

1) free announcements of public works and charity events;

2) free presentation of works of art;

3) free publication of information on producers, organizers, sponsors or donors of works of art, cultural and artistic events and charitable events; and 

4) informing and promoting own programme content.

Teleshopping

Article 108

A teleshopping window represents a separate programme unit within the programme, and may not be broadcast within other programme units.

Teleshopping windows shall be clearly identified as such by optical and acoustic means. 

Teleshopping windows shall be of a minimum uninterrupted duration of 15 minutes.

Teleshopping of medicinal products and medical treatment available only on prescription, as well as teleshopping of medical treatment that does not comply with the law governing health care shall be prohibited.

Scheduling advertising and teleshopping

Article 109

As a rule, advertising and teleshopping spots shall be transmitted in windows.

As an exception to paragraph 1 of this Article, isolated advertising and teleshopping spots shall be admissible in transmissions of sports events.

The transmission of advertisements and teleshopping spots shall not prejudice the integrity of the programmes, taking into account natural breaks in and the duration and the nature of the programme concerned, and the copyright and neighbouring rights of the right holders.

The transmission of films made for television, cinematographic works and news programmes may be interrupted by television advertising and/or teleshopping spots once for each scheduled period of at least 30 minutes.

The transmission of children’s programmes may be interrupted by television advertising once for each scheduled period of at least 30 minutes, provided that the scheduled duration of the programme is greater than 30 minutes. 

The transmission of teleshopping spots shall be prohibited during children´s programmes.

As an exception, paras. 1 to 6 of this Article shall not apply to specialized channels intended for advertising, teleshopping or self-promotion.

Entity ordering the publication of advertisements

Article 110

The advertisement shall clearly identify the entity which ordered its publication.

The truthfulness and accuracy of the advertising content shall be the responsibility of the entity which ordered the publication thereof, and its compliance with the provisions of this Law and the law governing media shall be the responsibility of the broadcaster.

Duration of advertising and teleshopping spots

Article 111

The duration of advertising and teleshopping spots within the period between 06.00 and 18.00 shall not exceed 15% of that period in the programmes of public television broadcasters. 

The duration of advertising and teleshopping spots within the period between 18.00 and 24.00 shall not exceed 15% of that period in the programmes of public television broadcasters.

The duration of advertising and teleshopping spots within the period between 06.00 and 18.00 shall not exceed 20% of that period in the programmes of commercial television broadcasters. 

The duration of advertising and teleshopping spots within the period between 18.00 and 24.00 shall not exceed 20% of that period in the programmes of commercial television broadcasters.

The duration of advertising shall not exceed seven minutes per hour of the broadcast programme in the programmes of public radio broadcasters. 

The duration of advertising shall not exceed ten minutes per hour of the broadcast programme in the programmes of commercial radio broadcasters. 

The provisions of paras. 1 to 6 of this Article shall not apply to announcements of own programmes and ancillary products directly derived from those programmes, or with programmes and media services from other entities belonging to the same broadcasting group, sponsorship announcements, product placements and neutral frames between editorial content and television advertising or teleshopping spots, and between individual spots. 

Exceptionally, paras. 1 to 7 of this Article shall not apply to specialized programmes intended for advertising, teleshopping or self-promotion.



IV VIDEO-SHARING PLATFORMS

Status of a provider of video-sharing platform services

Article 112

Providers of video-sharing platform services means natural or legal entities established in Montenegro and carrying out the activity of providing access and use services of video-sharing platforms in accordance with this Law and the law governing electronic commerce. 

A company which is not established in Montenegro or in a Member State of the European Union shall be deemed to be a provider of video-sharing platform services established in Montenegro if:

1) it has a parent undertaking that is established on the territory of Montenegro; 

2) it has a subsidiary undertaking (representative office / affiliate / branch) that is established on the territory of Montenegro; or

3) is another undertaking established on the territory of Montenegro and constitutes part of a group including the parent undertaking, all its subsidiary undertakings and all other undertakings having economic and legal organisational links to them. 

For the purposes of applying paragraph 2, where the parent undertaking, the subsidiary undertaking or the other undertakings of the group are each established in different states, the video-sharing platform provider shall be deemed to be established:

1) in Montenegro, or in the Member State of the European Union where its parent undertaking is established;

2) in Montenegro, or in the Member State of the European Union where its subsidiary undertaking is established, if its parent undertaking is not established in the manner set out in item 1 of this paragraph; or

3) in Montenegro, or in the Member State of the European Union where another undertaking of that group is established, if its parent undertaking or subsidiary undertaking are not established in the manner set out in items 1 and 2 of this paragraph.

For the purposes of applying paragraph 3, where there are several subsidiary undertakings and each of them is established in Montenegro and in a different Member State of the European Union, the video-sharing platform provider shall be deemed to be established in Montenegro or in the Member State of the European Union where one of the subsidiary undertakings first began its activity, provided that it maintains a stable and effective link with the economy of that country. 

For the purposes of applying paragraph 3, where there are several other undertakings that are part of a group and each of them is established in Montenegro and in a different Member State of the European Union, the video-sharing platform provider shall be deemed to be established in Montenegro or in the Member State of the European Union where one of those undertakings first began its activity, provided that it maintains a stable and effective link with the economy of that country.

The Agency shall establish and maintain a list of the video-sharing platform providers within its jurisdiction and indicate on which of the criteria set out in paras. 1 through 5 of this Article their jurisdiction is based. 

 The Agency shall communicate the list set out in paragraph 6 of this Article to the European Commission.  

Obligations of video-sharing platform providers with respect to user-generated programme content and videos

Article 113

Video-sharing platform providers shall take appropriate measures to protect:

1) minors from programmes, user-generated videos and audiovisual commercial communications which may impair their physical, mental or moral development so that they are only made available in such a way to ensure that minors are least likely to normally hear or see them;

2) the general public from programmes, user-generated videos and audiovisual commercial communications containing incitement to violence or hatred directed against a group of persons or a member of a group based on sex, race, colour, ethnic or social origin, genetic features, religion, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation; and 

3) the general public from programmes, user-generated videos and audiovisual commercial communications containing content the dissemination of which constitutes public provocation to commit a terrorist offence, offences concerning child pornography and offences concerning racism and xenophobia.

Obligations of video-sharing platform providers with respect to audiovisual commercial communications

Article 114

Where a video-sharing platform provider markets, sells, and arranges audiovisual commercial communications, they shall meet the requirements of Art. 99 and 100 of this Law.

Video-sharing platform providers shall take appropriate measures to ensure that the audiovisual commercial communications that are not marketed, sold or arranged by those video-sharing platform providers meet the requirements of Art. 99 and 100 of this Law, taking into account the limited control exercised by those video-sharing platforms over those audiovisual commercial communications.

Where programmes and user-generated videos contain audiovisual commercial communications, video-sharing platform providers shall clearly inform users thereof, provided that such communications are declared by the user who generated the content or the platform provider has knowledge of that fact.

Protection measures of video-sharing platform users

Article 115

The video-sharing platform provider shall determine appropriate measures within the meaning of Art. 116 and 117 of this Law, taking into account of:

1) the nature of the content in question; 

2) the damage it may cause;

3) characteristics of the category of persons to be protected; 

4) rights and legitimate interests that may be at stake in relation to video-sharing platform providers, users who have generated or uploaded content or the general public; and 

5) their feasibility and proportionality. 

Content that may cause the most harm to minors, including but not limited to pornography or gratuitous portrayal of violence, shall be subject to the strictest technical protection and access control measures set out in paragraph 1 of this Article.

More detailed conditions for implementing the measures set out in paras. 1 and 2 of this Article shall be laid down by the Agency Council.

Protecting the rights of video-sharing platform users

Article 116

Video-sharing platform providers shall ensure that a mechanism is available for filing complaints and impartially settling disputes with users relating to the application of Art. 116 and 118 of this Law.

A service user who believes that failure to comply with Art. 116 and 118 of this Law violated any of his constitutionally or legally guaranteed right shall be entitled to file an action to the court having jurisdiction against the video-sharing platform provider.



V  PERFORMANCE OF AVMS PROVISION

AND DISTRIBUTION OF LINEAR AVMS AS A BUSINESS ACTIVITY



1. Authorisation to broadcast

Issuance of authorisations to broadcast

Article 117

The Agency shall authorize the provision of linear AVMS (hereinafter referred to as the "authorisation to broadcast") by digital or analogue terrestrial, cable, internet or satellite transmission.

The Agency shall issue authorisations to broadcast on the basis of:

1) a public competition for the granting of broadcasting rights through the frequencies committed by the Radio Frequency Allocation Plan for analogue and digital terrestrial broadcasting; and 

2) applications for the issuance of authorisations to broadcast by ​electronic communications networks without using broadcasting frequencies.

As an exception to paragraph 1 of this Article, programme broadcasting through the global information network (Internet webcasting) shall not entail an obligation to obtain an authorisation, but a legal or natural entity which, within the meaning of Article 2 of this Law, falls under the jurisdiction of Montenegro, shall submit an application to the Agency in writing prior to the start of programme broadcasting. 

The provisions of this Law governing the rights and obligations of authorisations to broadcast holders shall apply accordingly to the broadcaster set out in paragraph 3 of this Article.



Public competition for the granting of broadcasting rights﻿

Article 118

The Agency shall launch a public competition for the granting of broadcasting rights in cases when the legal or natural entity intends to broadcast programme through the frequencies committed by the Radio Frequency Allocation Plan for analogue radio broadcasting (AM and FM radio) or when it intends to exercise the right of access to a digital terrestrial broadcasting multiplex.

Prior to announcing the public competition set out in paragraph 1 of this Article, the Agency shall obtain from the regulatory authority competent for the field of electronic communications, information on the availability of frequencies or free resources within the digital terrestrial broadcasting multiplexes intended for AVMS transmission.

Contents of the public competition for the granting of broadcasting rights﻿

Article 119

Public competitions for the granting of broadcasting rights﻿ shall include:

1) the subject of the public competition (information on the coverage zone and related broadcasting frequencies and / or the number of radio and television programmes that are granted the right to be transmitted in the multiplex and information on the coverage zone provided through the multiplex); 

2) decision-taking criteria with a scoring methodology;

3) spatial, personnel and technical requirements for the production and broadcasting of radio and / or television programmes;

4) the amount of the fee for examining applications to the public competition;

5) the amount of the deposit, which may not exceed one quarter of the annual programme broadcasting fee;

6) the period for which the authorisation to broadcast is issued;

7) the time limit for application submission, which may not be less than 30 days from the date of announcing the public competition;

8) the decision-making time limit, which may not be longer than 60 days from the date of expiry of the time-limit for submitting the application;

9) a list of documents accompanying the application; and 

10) other requirements for applying to a public competition.

The criteria set out in paragraph 1, item 2 of this Article shall be objective, measurable and non-discriminatory and they shall relate to:

1) the volume and structure of the applicant's programme content (diversity, share of own production, European audiovisual works, independent production); and 

2) financial indicators related to the possibility of profitable business and survival in the market.

Where several eligible persons have applied to a public competition for the granting of broadcasting rights for the use of the same radio frequency or multiplex capacity, the applicant which, in accordance with the published scoring methodology, obtains more points based on the criteria referred to in paragraph 2 of this Article, shall be given priority.

Where the applicant is broadcasting radio and / or television programme at the time of the announcement of a public competition for the granting of broadcasting rights﻿, the Agency Council shall take into account the extent to which the obligation arising from the authorisation to broadcast has been fulfilled.

The public competition for the granting of broadcasting rights﻿ shall be published in the Official Gazette of Montenegro, on the Agency's website and in at least one daily print news outlet published in Montenegro.

Public competition procedure

Article 120

The procedure of granting broadcasting rights shall be a one-stage administrative procedure.

The competent authority in the procedure of granting broadcasting rights shall be the Agency Council.

The Agency Council shall take decisions in the procedure of granting broadcasting rights by issuing a written decision.

An administrative dispute may be initiated against the decision set out in paragraph 3 of this Article.

The Agency Council shall:

1) publish on the website of the Agency, within ten days from the expiry of the time limit for submission of applications to the public competition, a list of applicants whose applications were found to be complete and timely; 

2) dismiss incomplete and untimely applications to the public competition;

3) take decisions granting broadcasting rights, following a public competition, within the stipulated time limit; and 

4) publish the decision granting broadcasting rights under a public competition in the Official Gazette of Montenegro and on the Agency's website.

Following the conducted public competition procedure for the granting of broadcasting rights﻿, the director of the Agency shall:

1) issue an authorisation to broadcast to applicants who have acquired the right to broadcast and enter them in the register of broadcasters, within 15 days of the date of the decision of the Agency Council granting the broadcasting rights;

2) publish in the Official Gazette of Montenegro and on the Agency's website a list of persons that have been issued an authorisation to broadcast; and 

3) submit a copy of the issued authorisation to broadcast to the regulatory authority competent for electronic communications and to the authority responsible for keeping media records.

Issuance of authorisations to broadcast under an application

Article 121

The Agency shall issue an authorisation to broadcast based on an application for the right to broadcast submitted by:

1) the legal or natural entity registered with the competent authority for the activity of broadcasting a radio or television programme and which intends to use electronic communications networks for the broadcasting of that programme without using broadcasting frequencies; and 

2) public broadcasters.

The following documents shall be submitted with the application set out in paragraph 1 of this Article:

1) valid proof of entry into the register of the competent authority for performing radio or television broadcasting activities;

2) a certified copy of the founding act and bylaw;

3) a schematic representation of the organization and description of jobs and other documents confirming the applicant's intention to provide the technical, personnel, spatial and programming requirements for the production and broadcasting of programmes;

4) the programme category document with information on the scope and structure of programme content (variety, share of own production, European audiovisual works, independent production) and identification mark;

5) proof that the legal person who is the applicant or the responsible person of the applicant, has not been convicted of abuse of official authority within five years prior to the announcement of the public competition; and 

6) 

7) studio technology project.

The documents set out in paragraph 2, items 1 to 5 of this Article shall be published on the Agency's website.

The director of the Agency shall decide on the application to obtain an authorisation to broadcast by way of a decision issued within 15 days of the date of submission of the application.

An appeal may be submitted to the Agency Council against the decision set out in paragraph 4 of this Article, within 15 days from the date of delivery of the decision.

The Agency Council shall decide on the appeal set out in paragraph 5 of this Article by way of a decision within 15 days of the date of receipt of the appeal.

An administrative dispute may be initiated against the decision of the Agency Council set out in paragraph 6 of this Article.

The director of the Agency shall submit a copy of the issued authorisation to broadcast to the body responsible for keeping media records. 

Requirements for issuing authorisations to broadcast

Article 122

More detailed requirements for issuing authorisations to broadcast, following a public competition and under an application for an authorisation to broadcast, as well as registration of broadcasters through the global IT network, shall be laid down by the Agency Council.

Contents of authorisations to broadcast

Article 123

Authorisations to broadcast shall include information on:

1) the authorisation holder;

2) name of the radio or television programme;

3) programme structure and other programming obligations in accordance with the application to the public competition or the authorisation application;

4) type of electronic communications networks for the distribution of radio and / or television programmes;

5) granted broadcasting frequencies, based on a public competition, where analogue broadcasting systems are used to provide AVMS for radio and / or television programmes;

6) access of AVMS providers to the transmission capacities of special radio or television programmes within the multiplex, where digital broadcasting systems are used to provide AVMS for radio and / or television programmes;

7) radio or television programme identification mark;

8) time limit for the start of broadcasting;

9) authorisation validity period;

10) amount of fees and terms of payment; and

11) other rights and obligations of the authorisation holder.

The authorisation to broadcast for the AVMS provider shall be published in its entirety on the Agency's website within eight days of its issuance.

Restrictions on holders of authorisations to broadcast

Article 124

The broadcaster may not be a political party, organization or coalition, nor a legal entity founded by a political party, organization or coalition.

Return of deposit

Article 125

A person who has not acquired the right to broadcast a programme based on a public competition for granting broadcasting rights shall be returned the deposit paid within seven days from the date on which the decision on the competition is made.

A person who has been issued an authorisation to broadcast based on a public competition for granting broadcasting rights shall be credited the deposit paid against the amount of the broadcasting fee.

The deposit shall not be returned to the holder of the authorisation to broadcast who:

1) notifies the Agency in writing, before the time limit set for the start of broadcasting, that it will not broadcast the programme, or use the radio frequency granted on this basis under the authorisation; and 

2) fails to commence broadcasting the programme within the timeframe specified in the authorisation.

Authorisation to broadcast validity period

Article 126

The authorisation to broadcast shall be issued:

1) for a period of ten years for broadcasting programmes through digital or analogue terrestrial transmission;  

2) for an indefinite period of time for broadcasting programmes through cable, internet or satellite transmission.

As an exception to paragraph 1, item 1 of this Article, an authorisation may also be issued for a longer period if the broadcaster invests substantially into infrastructure from its own funds.

Transfer of authorisations to broadcast

Article 127

Authorisations to broadcast programmes by means of frequencies committed by the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting may not, temporarily or permanently, be assigned, leased or otherwise transferred without the consent of the Agency Council. 

The Agency may withhold to the authorisation holder set out in paragraph 1 of this Article its consent to transfer the authorisation to broadcast, where that would: 

1) create illicit concentration of media ownership within the meaning of Art. 157 and 158 of this Law;

2) its founders also include foreign legal entities registered in countries where the origin of the founding capital can not be determined;

3) a political party, organization or coalition is the broadcaster, as well as a legal entity founded by a political party, organization or coalition.

Authorisations for broadcasting programmes by means of electronic communication networks without using broadcasting frequencies may be temporarily or permanently assigned, leased or otherwise transferred with a prior written notification to the Agency and provided that the transfer of the authorisation does not result in the cases provided for in paragraph 2, items 1, 2 or 3 of this Article.

By transferring the authorisation to broadcast programme, all rights and obligations by way of broadcasting a certain programme shall be transferred to the new authorisation holder.

Renewal of authorisations to broadcast

Article 128

The authorisation to broadcast issued upon an application may be renewed if the authorisation holder submits an application to the Agency for renewal of the authorisation no later than six months before the expiry of the period for which it was issued.

Where the authorisation to broadcast is issued in a public competition procedure, having regard to the actions of the authorisation holder during the authorisation validity period, after conducting the new public competition procedure, the Agency shall:

1) approve the authorisation renewal, whereby the authorisation holder will be given priority, provided that it meets the requirements from the competition; or

2) not approve the authorisation renewal.

Termination of validity of authorisations to broadcast

Article 129

The validity of an authorisation to broadcast shall expire:

1) upon the expiry of the period to which the authorisation was issued;

2) upon a written request of the authorisation holder;

3) by having the authorisation revoked; and 

4) in case of liquidation of the broadcaster as a legal entity.

Programme interconnection of linear AVMS

Article 130

Programme interconnection shall be allowed in view of simultaneous programme broadcasting by two or more radio or television channels for up to three hours a day, either without interruptions or in total.

Programme interconnection set out in paragraph 1 of this Article may be started by broadcasters in the case of broadcasting programmes:

1) by means of frequencies committed by the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, based on the consent issued by the Agency Council within 15 days from the date of filing a written application; or 

2) by ​electronic communications networks without using broadcasting frequencies, with a prior written notification to the Agency.

Programme interconnection shall be prohibited if it violates the provisions on concentration of media ownership laid down by this Law.

Television and radio channels interconnecting to networks

Article 131

Broadcasters may interconnect into regional or national networks if:

1) interconnected broadcasters adopt a joint programme category document and conclude an agreement on the manner of implementing the joint programme category document and submit both documents to the Agency;

2) interconnected broadcasters appoint the responsible editor of the joint programme and they communicate the act appointing him to the Agency Council 15 days before commencing the broadcast of the joint programme;

3) each of the interconnected broadcasters broadcasts, in the territory for which it has been issued an authorisation to broadcast, at least one hour of its own programme daily between 07:00 am and 10:00 pm; and

4) joint own programme of interconnected broadcasters, which does not include the programme content set out in paragraph 1, item 2 of this Article, amounts daily to at least 10% of the programme content broadcast via the network.

Within the meaning of paragraph 1 of this Article, a regional or national network shall be considered as a single radio or television channel as regards the programme requirements and restrictions under this Law.

Article 133, paragraph 2 of this Law shall apply mutatis mutandis to the procedure of interconnecting broadcasters into regional or national networks.

Start of broadcasting using broadcasting frequencies

Article 132

The broadcaster receiving an authorisation to broadcast for the first time shall start broadcasting the programme on all granted broadcasting frequencies, within the time limit stipulated in the authorisation, and no later than 120 days from the date of authorisation issuance.

The broadcaster which extends the coverage zone based on a public competition shall start broadcasting the programme on the granted broadcasting frequencies, within the time limit stipulated in the authorisation, and not later than 60 days from the date of authorisation issuance.

In case of non-compliance with the time limits set out in paras. 1 and 2 of this Article, the director of the Agency shall revoke the authorisation.

Start of broadcast without using broadcasting frequencies

Article 133

The broadcaster who has received an authorisation to broadcast using an electronic communications network without using broadcasting frequencies shall conclude and submit to the Agency a contract with the operator of at least one network, within 30 days from the date of obtaining the authorisation.

All contracts with operators of electronic communications networks concluded after the time limit set out in paragraph 1 of this Article shall be submitted to the Agency no later than 15 days from the date of contract conclusion.

Prohibited multiple coverage of the same coverage zone with broadcasting frequencies

Article 134

Where the coverage of an approved linear AVMS coverage zone is already achieved with one broadcasting frequency or within a digital terrestrial broadcasting multiplex, the same broadcaster may not be issued an authorisation to broadcast for another broadcasting frequency or through another digital terrestrial broadcasting multiplex to cover most of or all of the same coverage zone.



2. Provision of on-demand AVMS

Applying for provision of on-demand AVMS

Article 135

Before commencing the provision of on-demand AVMS, legal or natural entities shall submit a written application to the Agency.

The application set out in paragraph 1 of this Article shall be submitted at least 15 days before commencing the provision of on-demand AVMS.

The application set out in paragraph 1 of this Article shall contain information on:

1) the applicant;

2) name of the on-demand AVMS;

3) electronic communication networks and services to access that on-demand AVMS; and

4) programme category document of the on-demand AVMS.

The application set out in paragraph 1 of this Article shall be accompanied by proof that the applicant is registered for carrying on an economic activity.

The application set out in paragraph 1 of this Article shall be submitted on a form laid down by the Agency.

Procedure upon application

Article 136

Within seven days from the date of receipt of the duly notified application set out in Article 138, paragraph 1 of this Law, the Agency shall enter the service provider in the register of service providers or modify or delete it from the register and issue a certificate attesting registration, modification or deletion from the register.

If the application does not contain the information set out in Article 138 paragraph 3 of this Law, the Agency shall, within seven days from the date of receipt of the application, notify the applicant to complete the application within a period of not less than seven days.

The applicant set out in Article 138, paragraph 1 of this Law, on the basis of a duly notified application, shall acquire the right to provide on-demand AVMS and be entered in the register of on-demand AVMS providers.

Within three months from the date of issuing the certificate of registration, the AVMS provider shall establish and keep separate accounting for the activities of providing a certain on-demand AVMS, in accordance with the law governing accounting.

The service provider shall notify the Agency of the change of information set out in Article 138, paragraph 3, items 1 and 2 of this Law, within 15 days of the date of the change, that is, of the change of information set out in Article 138, paragraph 3, items 3 and 4 of this Law, at least 15 days before the scheduled change date.



3. Provision of linear AVMS distribution

Obtaining the status of a multiplex operator

Article 137

A legal entity that intends to use terrestrial broadcasting frequencies for the distribution of radio and / or television programmes, shall acquire the status of a multiplex operator by obtaining an authorisation to provide linear AVMS distribution services, based on a public competition and it shall be entered in the register of distributors.

Prior to announcing the public competition set out in paragraph 1 of this Article, the Agency shall obtain from the regulatory authority competent for electronic communications information on available broadcasting frequencies or allotment zones available for digital terrestrial broadcasting, intended for broadcasting linear AVMS.

Public competition for the provision of distribution services of linear AVMS

Article 138

The public competition for the provision of distribution services shall include:

1) information on radio frequencies and allotment zones that are covered by the public competition;

2) information on the planned number of radio and television programmes that will be eligible for access to the digital broadcasting multiplex based on a public competition for access to multiplex capacity set out in Article 122 of this Law;

3) requirements for applying to the public competition;

4) decision-making criteria with a scoring methodology;

5) amount of the fee for examining applications to the public competition;

6) amount of the deposit which may not exceed one quarter of the annual fee for the provision of distribution services of linear AVMS;

7) period for which the authorisation is issued;

8) time limit for application submission, which may not be less than 30 days from the date of announcing the public competition;

9) decision-making time limit, which may not be longer than 60 days from the date of expiry of the time-limit for submitting the application; and 

10) a list of documents accompanying the application.

Following the conducted public competition procedure for provision of distribution services of linear AVMS, the director of the Agency shall:

1) issue an authorisation to provide distribution services of linear AVMS to competition applicants which have acquired the right to use terrestrial broadcasting and enter them in the register of distributors, within 15 days from the date of the decision of the Agency Council granting the rights;

2) submit a copy of issued authorisation to provide distribution services of linear AVMS to the regulatory authority responsible for electronic communications.

The decision-making criteria shall be non-discriminatory, objective and measurable and relate to:

1) the scope and structure of the programme package (variety, share of Montenegrin radio and TV programmes, etc.) that the AVMS provider intends to distribute; and 

2) financial factors of viable business activity and market survival.



Contents of authorisations to provide distribution services of linear AVMS

Article 139

Authorisations to provide distribution services of linear AVMS shall include information on:

 1) the authorisation holder;

 2) name of the linear AVMS distribution service;

 3) coverage zone, that is, the zone in which linear AVMS distribution will be provided;

 4) list of radio or television programmes included in the offer;

 5) annual fee amount and manner of payment thereof;

 6) authorisation validity period;

 7) time limit for starting the provision of the service; and 

 8) other rights and obligations of the authorisation holder.

Authorisations to provide distribution services of linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting may not, temporarily or permanently, be assigned, leased or otherwise transferred without the consent of the Agency Council. 

The Agency may deny the authorisation holder set out in paragraph 2 of this Article consent to transfer the authorisation, where that would: 

1) create a concentration that would threaten competition in the market of these services, linear AVMS or other services and products related thereto in adjacent markets; and 

2) also include among its founders foreign legal entities registered in countries where it is not possible to determine the origin of the founding capital.



Applying to provide distribution services of linear AVMS

Article 140

A legal entity that intends to distribute radio and / or television programmes by ​electronic communications networks without using terrestrial broadcasting frequencies shall submit an application to the Agency in writing prior to staring the service provision.

The application set out in paragraph 1 of this Article shall be submitted to the Agency, at least 15 days before the start of the service provision.

The application set out in paragraph 1 of this Article shall contain information on:

1) the applicant;

2) name of the linear AVMS distribution service;

3) coverage zone, that is, provision of linear AVMS distribution service; and 

4) list of radio or television programmes included in the offer.

The application set out in paragraph 1 of this Article shall be accompanied by proof that the applicant is registered for carrying out an economic activity.

The application set out in paragraph 1 of this Article shall be submitted on a form laid down by the Agency.

Procedure upon applications

Article 141

Within seven days from the date of receipt of the duly notified application set out in Article 143, paragraph 1 of this Law, the Agency shall enter the service provider in the register of distributors or modify or delete it from the register and issue a certificate attesting its registration, modification or deletion from the register.

Where the application does not contain the information set out in Article 143, paragraph 3 of this Law, the Agency shall notify, within seven days from the date of receipt of the application, the applicant to complete the application within a period of not less than seven days.

On the basis of a duly notified application, the applicant set out in Article 143, paragraph 1 of this Law shall acquire the right to distribute linear AVMS and be entered in the register of distributors.

Within three months from the date of issuing the certificate of registration, the distributor shall establish and keep separate accounting for the activities of providing a certain linear AVMS distribution service, in accordance with the law governing accounting.

The distributor shall notify the Agency of the change of information set out in Article 143, paragraph 3, items 1 and 2 of this Law, within 15 days of the date of the change, that is, of the change of information set out in Article 143, paragraph 3, items 3 and 4 of this Law, at least 15 days before the scheduled change date.

Contract with operators of electronic communications networks

Article 142

Distributors of linear AVMS shall submit to the Agency, no later than 90 days from the date of authorisation issuance or entry in the register of distributors:

1) the contract concluded with the operator of at least one electronic communications network; and 

2) proof of registration in the register of operators kept by the regulatory authority for electronic communications.

Any contract with the operators of electronic communications networks concluded after the expiry of the time limit set out in paragraph 1 of this Article shall be submitted to the Agency no later than 15 days from the date of contract conclusion.



Requirements and procedure of issuing and revoking authorisations to provide distribution services of linear AVMS

Article 143

More detailed requirements for issuing authorisations to provide distribution services of linear AVMS shall be laid down by the Agency Council.

The provisions of this Law relating to the issuance and revocation of authorisations to broadcast shall apply accordingly to the procedure of issuing and revoking authorisations to provide distribution of linear AVMS.

Subscription agreement

Article 144

Providers of distribution services of linear AVMS shall conclude an agreement with the end user on the manner and conditions for the provision of radio and television programme distribution services.

The agreement set out in paragraph 1 of this Article shall contain provisions on:

1) the access fee amount and manner of payment thereof;

2) monthly fee amount and manner of payment thereof;

3) a catalogue of programmes included in the distribution service; and 

4) requirements and procedure of filing complaints regarding the work of the on-demand AVMS provider.

The provision of paragraph 1 of this Article shall not apply to providers of services which do not offer their services with conditional access.  

Prohibited denial of connection

Article 145

Providers of distribution services of linear AVMS may not:

1) deny connection to the interested user if there are technical possibilities to do so;

2) make the subscriber's access to the programme list conditional upon waiving the right to use the same or another service offered by the provider of another distribution service of linear AVMS; and 

3) make the subscriber's access to the programme list conditional upon the direct purchase of its receiver equipment, although the same or similar equipment may be purchased in the domestic market.



4. Provision of video-sharing platform services

Applying for the provision of video-sharing platform services

Article 146

Before starting the provision of a video-sharing platform service, legal or natural entities shall notify the Agency in writing.

The notification set out in paragraph 1 of this Article shall be submitted to the Agency, at least 15 days before the start of the provision of on-demand AVMS. 

The notification set out in paragraph 1 of this Article shall contain information on:  

1) the applicant;

2) name of the video-sharing platform service; and

3) electronic communications networks and services for access to the video-sharing platform. 

The notification set out in paragraph 1 of this Article shall be accompanied by proof that the applicant is registered for carrying out an economic activity.

The notification set out in paragraph 1 of this Article shall be submitted on a form laid down by the Agency.  

Provisions of this Law relating to the application procedure for the provision of on-demand AVMS shall apply accordingly to the notification procedure set out in paragraph 1 of this Article.

The video-sharing platform provider shall notify the Agency of the change of information set out in paragraph 3, items 1 and 2 of this Law, within 15 days of the date of the change, that is, of the change of information set out in paragraph 3, item 3 of this Law, at least 15 days before the scheduled change date.

The video-sharing platform provider shall provide the service user with easy, immediate and continuous access, in particular to the following information:

1) the name of the service provider;

2) the head office or residence address, e-mail address, or website of the service provider; 

3) the number under which it is entered in the register of video-sharing platform service providers;  

4) the country of establishment of the service provider within the meaning of Article 115 of this Law;    

5) the competent regulatory body in the country referred to in item 4 of this paragraph;

6) tax code if the service provider is liable to pay VAT. 

 

VI PROTECTED SERVICES

Judicial review of providers of protected services

Article 147

Providers of protected services shall be entitled to judicial review.

Prohibited activities with regard to protected services

Article 148

It shall be prohibited to manufacture, import, market, lease, advertise or commercially store devices or software primarily designed, manufactured or adapted to enable or facilitate the avoidance of conditional access to a protected service and which have no purpose other than the those specified.

It shall be prohibited to install, maintain or replace the devices set out in paragraph 1 of this Article for commercial purposes.

It shall be prohibited to circumvent any measure of conditional access or to provide services which enable or facilitate its circumvention.

It shall be prohibited to broadcast or distribute any kind of audiovisual commercial communications on the activities or services set out in paras. 1, 2 and 3 of this Article.



VII REGISTERS

Registers of service providers

Article 149

The Agency shall keep the following registers of service providers: 

1) the register of linear AVMS providers (register of broadcasters);

2) register of on-demand AVMS providers;

3) register of linear AVMS distributors (register of distributors); and 

4) register of video-sharing platform providers.

The Agency shall publish information from the registers kept in accordance with this Law on its website.

The information related to service providers, i.e. issued authorisations to provide services, shall be kept five years after termination of service provider’s work, that is, after the authorisation termination.

The contents, manner of keeping and publishing information from the registers set out in paragraph 1 of this Article shall be laid down by the Agency Council.

Deletion from registers of service providers

Article 150

The Agency shall delete a service provider from the register in the following cases:

1) termination of authorisation to provide a particular service;

2) if it notifies the Agency in writing of the termination of service provision;

3) if the service provision is interrupted for a period longer than one year;

4) if it has been banned from performing the notified service by a final judgment; and 

5) in other cases, in accordance with law.





VIII. PROTECTION OF PLURALISM AND VARIETY OF AVMS

Transparency of ownership

Article 151

AVMS providers, distributors of linear AVMS and video-sharing platform providers (hereinafter referred to as the “service providers”) shall communicate to the Agency, by 31 December of the current year, information on natural and legal entities (name and surname / name, head office / permanent residence) which have either directly or indirectly become holders of shares or stakes in that service provider during that year, with information on the percentage of such shares or stakes.

Service providers shall submit to the Agency by 31 December of the current year information on:

1) own ownership interest in other legal entities that are service providers;

2) ownership interest of its owners greater than 10% in legal entities that are service providers;

3) own ownership interest or ownership interest of its owners greater than 10% in legal entities whose business activity involves the collection, design and brokering the sale of audiovisual commercial communications; and

4) own ownership interest or ownership interest of its owners greater than 10% in legal entities whose activity involves the collection, analysis and publication of information on the viewership, listenership or traffic in AVMS.

The Agency shall publish information set out in paras. 1 and 2 of this Article in the Official Gazette of Montenegro and on its website.

Information on shareholders and owners of ownership interest of up to 1% of the equity value shall be published in aggregate form.

Related parties

Article 152

Related parties, within the meaning of this Law, means persons that are interconnected by way of management, equity, or otherwise, which enables them to jointly formulate their business policy, operate in concert with the intention to achieve common goals, or so that one person has the ability to direct the other or to significantly influence its decision-making concerning the financing, business activities and deciding on the programme category document of AVMS.

Related parties, within the meaning of this Law, are considered to be parties related as follows:

1) as immediate family members (parents, children, siblings, adoptive parents and adopted children);

2) through marriage or common-law marriage;

3) through kinship by marriage, as members of a spouse's immediate family;

4) as holders of the total business stake, shares or other rights under which they participate in the management of another entity with at least 20% of voting rights;

5) in such a way that in both entities, the same person has the total business stake, shares or other rights under which it participates in the management of each of them with at least 20% of voting rights;

6) through a marketing or another agreement, when they generate more than 30% of the revenue from audiovisual commercial communications over a three-month period or longer period within one year; and 

7) in such a way that they are members of the managing body of the legal person in which they perform this duty and persons who are considered to be related to the members of the managing body of that legal person in the manner stipulated by this paragraph.

Existence of concentration of media ownership

Article 153

Concentration of media ownership shall exist when the broadcaster:

1) participates in the founding capital of another broadcaster, a legal entity publishing a daily print news outlet or online publication, or a legal entity that performs the activity of a news agency or vice versa;

2) has multiple authorisations to broadcast concurrently;

3) simultaneously broadcasts radio and television programmes;

4) simultaneously broadcasts radio and / or television programmes and publishes daily print news outlets distributed in the territory in which the radio and / or television programmes are broadcast;

5) simultaneously broadcasts radio and / or television programmes and engages in news agency activities; and

6) simultaneously broadcasts radio and / or television programmes and publishes an online publication or provides on-demand AVMS.

Concentration of media ownership shall also exist when the founders of the AVMS provider are natural or legal entities who are at the same time:

1)  founders of another broadcaster;

2)  founders of a legal entity that publishes a daily print news outlet distributed in the territory in which radio or television programme is broadcast;

3)  founders of a news agency;

4) founders of an online publication; and 

5) spouses or common-law spouses or direct or collateral relatives up to the second degree of kinship of natural persons set out in items 1, 2, 3, and 4 of this paragraph. 

Providers of multiple AVMS shall keep separate accounting for each individual service they provide in accordance with the law governing accounting.

Illicit concentration of media ownership

Article 154

Illicit concentration of media ownership shall exist when the broadcaster:

1) which owns an authorisation to broadcast with national coverage:

· participates in the share capital of another broadcaster to which such authorisation has been issued with more than 25% of the equity or voting rights,

· participates in the share capital of a legal entity that issues daily print news outlets in a circulation of more than 3,000 copies, with more than 10%, and vice versa,

· participates in the share capital of a legal entity performing the activity of a news agency with more than 10% and vice versa,

· at the same time issues daily print news outlets in circulation exceeding 3,000 copies;

2) apart from the national public broadcaster, broadcasts in the same territory more than one television and one radio programme with the same or similar programme category document through the frequencies committed in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting; and

3) of a radio or television programme authorised for broadcasting with local or regional coverage, through the frequencies committed in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, participates in the share capital of another broadcaster with regional or local coverage in the same territory with more than 30%.

Special cases of illicit concentration of media ownership

Article 155

Illicit concentration of media ownership shall also be deemed to exist when, in the cases set out in Article 157 of this Law, a natural person who is the founder of the broadcaster or a related party within the meaning of Article 155 of this Law participates in the share capital of another broadcaster, founder of a daily print news outlet or of a news agency, via the established amount of share capital.

Authorisation issuance and illicit concentration of media ownership

Article 156

The Agency shall not issue an authorisation to broadcast if it determines that the issuance of the authorisation would result in an illicit concentration of media ownership within the meaning of Art. 157 or 158 of this Law.

The applicant for an authorisation to broadcast shall submit, with the application to a public competition for granting broadcasting rights or an application for an authorisation to broadcast, a certified statement that the issuance of the authorisation will not create illicit concentration of media ownership.

Where the Agency determines, following the issuance of the authorisation to broadcast, that there is an illicit concentration of media ownership, it shall order the broadcaster to eliminate, within three months from the date of determining it to be so, the identified deficiencies related to the illicit concentration of media ownership.

Where the broadcaster fails to comply with the order set out in paragraph 3 of this Article without justifiable reason, the Agency shall revoke its authorisation.

Changing the ownership structure of broadcasters

Article 157

The broadcaster shall report a change of its ownership structure in writing to the Agency.

For each change in the ownership structure of the broadcaster exceeding 10% of the share, the broadcaster who has acquired the right to broadcast programmes through the frequencies committed in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting shall obtain the prior written consent of the Agency Council.

The authorisation may not be held by a domestic legal entity in which foreign legal entities registered in countries where it is not possible to determine the origin of the founding capital are either its direct or indirect founders.

Where determined, following the authorisation issuance, that one of the direct or indirect co-owners of the broadcaster is a foreign legal entity set out in paragraph 3 of this Article, the broadcaster’s authorisation shall be revoked.







IX SUPERVISION

Supervision over the fulfilment of obligations of AVMS providers, linear AVMS distribution and video-sharing platform services

Article 158

The Agency shall supervise the implementation of this Law, in accordance with this Law and the law governing inspection and misdemeanour proceedings.

The Agency shall in particular supervise the fulfilment of the obligations by service providers in terms of complying with the requirements of this Law and by-laws.

For the purpose of exercising its competences laid down by law, the service provider shall submit, at the request of the Agency, all the data, information and documents necessary for the exercise of its regulatory function, within a period of not less than seven days.

Procedure and decision-making in cases of violation of law

Article 159

The Agency shall initiate ex officio the procedure of deciding whether a violation of this Law exists and of imposing measures in accordance with this Law, based on its own findings or complaints filed by natural or legal entities.

The procedure set out in paragraph 1 of this Article shall be conducted by the director of the Agency or a person authorized by him.

The Agency shall notify the service provider against whom the procedure has been initiated of the initiation of the procedure set out in paragraph 1 of this Article. 

The Agency shall obtain, ex officio, information and notification on the facts necessary for conducting the procedure and deciding, which are held by the service provider against whom the procedure has been initiated, as well as by the state administration bodies and municipal bodies, or natural and legal entities.

The persons set out in paragraph 4 of this Article shall submit, within a period of maximum 7 days and in the manner decided by the Agency, the requested information and notifications and/or enable the examination of the requested documents in compliance with this Law.

Where the persons set out in paragraph 4 of this Article fail to act within the time limit and in the manner set out in paragraph 5 of this Article, they shall immediately inform the Agency of the reasons for such a situation.

The Agency shall truthfully and fully establish all facts relevant to pass a lawful and fair decision, as well as to examine and establish, with equal attention, facts that incriminate the service provider against whom procedure has been initiated and the ones in his favour.

When imposing an administrative control measure, the Agency shall take into account all mitigating and aggravating circumstances, and in particular the severity of violations of this Law and their consequences, degree of liability, reasons and circumstances under which the violation of the law was committed, prior conduct of the service provider, its conduct after the violation of the law, as well as other circumstances relevant to the imposition of the measure.

	Where the violation of the law is repeated or continuing, particular consideration shall be given to whether the prior violation of this Law is of the same type as the new violation, whether both violations were committed out of the same motives and how much time has elapsed since the previous punishment.

	A continuing violation of the law set out in paragraph 9 of this Article shall constitute several of the same or similar violations committed in temporal connection by the same service provider, and which represent a unit due to the existence of at least two of the following circumstances: sameness of the injury in question, sameness of the injured party, use of the same situation or the same lasting relationship or single wrongful intent of the perpetrator.

	When determining the measure, the Agency shall take into account the number and structure of administrative control measures previously imposed on the service provider.



Orders to align the work of service providers

Article 160

Where established in the supervision procedure that the provisions of this Law, regulation adopted based on this Law, act of the Agency or regulations applicable in Montenegro have been violated, the Agency shall take the administrative measures and actions laid down by this Law and order the service provider to remedy the deficiencies identified within a reasonable time limit.

Administrative control measures

Article 161

Where it finds irregularities in work during a supervision procedure, the Agency may, in the manner laid down by this Law:

1) impose on the broadcaster a warning measure, a fine, and revoke its authorisation temporarily or permanently; 

2) impose on the linear AVMS distributor a warning measure, a fine or a restriction on the distribution of a particular radio or television programme from the programme list; and 

3) impose on the on-demand AVMS provider or video-sharing platform provider a warning measure, a fine or restriction on the publication in the catalogue of programmes or on the exchange of a certain content via the platform. 

The Agency shall publish the decision on the imposed measure set out in paragraph 1 of this Article on its website.

The service provider shall publish the information on the imposed measure set out in paragraph 1 of this Article appropriately within the service it provides.

Warning

Article 162

Warnings shall be imposed on the service provider who violates an obligation laid down by this Law, by an act of the Agency or by an authorisation issued, if considered that the warning will suffice for the service provider to eliminate the consequences of unlawful conduct.

Fine

Article 163

The Agency shall impose a fine on the AVMS provider who, in spite of the issued warning, violates the same obligation laid down by this Law, by an act of the Agency or by an authorisation issued, within a period of not less than six months.

The decision imposing a fine shall stipulate the time limit for its payment, which may not be shorter than eight days nor longer than 30 days from the date of delivery of the decision.

Revocation of authorisation

Article 164

An authorisation to broadcast shall be temporarily revoked for up to 30 days if the AVMS provider:

1) fails to act in accordance with the order issued by the Agency on matters of alignment of its status with the provisions of this Law relating to illicit concentration of media ownership;

2) following the imposition of warning measures and fines, violates the same provisions on programme standards provided by this Law;

3) following the imposition of warning measures, fails to fulfil the obligation to pay an annual fee in accordance with this Law; and

4) following the imposition of warning measures, fails to organise the programme structure and fulfil other programming obligations in accordance with the application submitted to the public competition or the authorisation application.

An authorisation to broadcast or provide distribution services of linear AVMS shall be permanently revoked if:

1) the service provider did not start providing the service within the stipulated time-limit;

2) within 30 days from the date of authorisation issuance, the service provider did not submit an agreement with an operator of at least one electronic communications network;

3) for unjustified reasons, longer than 10 days continuously or 15 days with breaks during the calendar year, the broadcaster interrupts the programme broadcasting;

4) the electronic communications regulatory authority has revoked from the broadcaster its authorisation to use the broadcasting frequency, if terrestrial broadcasting systems were the only electronic communications network for broadcasting the radio or television programme;

5) the authorisation to use a broadcasting frequency has been revoked from the multiplex operator by the electronic communications regulatory authority;

6) the service provider has provided incorrect information when submitting its application to the pubic competition or an application for authorisation or has failed to provide information relevant for decision-making; and

7) the broadcaster had previously been subject to a measure of temporary revocation of authorisation on two occasions.

Appeals against decisions imposing administrative control measures

Article 165

A service provider who has been issued an administrative control measure in accordance with this Law shall be entitled to file an appeal to the Agency Council, which shall postpone the enforcement of the decision, within 15 days of the date of the decision delivery.

A representative of the service provider shall be entitled to attend a session of the Agency Council discussing the appeal based on a decision to revoke the authorisation temporarily or permanently.

The service provider shall execute, without delay, the final decision of the Agency Council on the appeal set out in paragraph 1 of this Article, and if it fails to do so, forced execution procedure shall be conducted.

An administrative dispute may be instituted against the decision of the Agency Council on the appeal.

Complaint procedure

Article 166

The director of the Agency shall take a decision upon a complaint filed by a natural or legal person against the work of the service provider, within 30 days of the date of filing the complaint.

An appeal may be filed to the Agency Council against the decision set out in paragraph 1 of this Article, within 15 days from the day the decision is delivered.

The Agency Council shall make its decision on the appeal set out in paragraph 2 of this Article within 15 days of the date of filing thereof.

An administrative dispute may be initiated against the decision set out in paragraph 3 of this Article.

A separate act of the Council, under the conditions laid down by this Law, shall regulate in more detail the procedure of making a decision to impose administrative control measures, which shall be based on the principles of objectivity and impartiality, and the service provider shall be enabled to express its views on the facts that gave rise to the procedure.



X PENAL PROVISIONS

Misdemeanours

Article 167

Legal entities shall be punished for a misdemeanour with a fine ranging from €500.00 to €20,000, if they:

1) fail to provide the service user with access to the information on the name of the AVMS provider or distributer of linear AVMS, the head office or residence address, e-mail address, or website of the service provider, the country of establishment of the service provider within the meaning of Article 2 of this Law, and to the competent regulatory authority for the field of AVMS in the country of establishment of the service provider (Article 45);

2) publish information revealing the identity of a minor up to 18 years of age involved in any form of violence, whether witness, victim or perpetrator, or giving details of the family relations and private life of the child (Article 47, paragraph 3);

3) fail to organize prize competitions in a fair manner and publish the established rules (Article 48, paragraph 1);

4) fail to transmit cinematographic works in accordance with the law and the concluded contract with the copyright and related rights holder (Article 49);

5) fail to provide emergency information, including public communications and announcements in cases of danger to life and human health, country security and public order and peace, in a manner which is accessible to persons with disabilities (Article 50, paragraph 2);

6) in AVMS provider capacity, at least every two years, fail to inform the Agency about the implementation of that service’s accessibility improvement measures for persons with disabilities and the action plan for the implementation of those measures (Article 50, paragraph 3);

7) at the substantiated written request of the state administration body, free of charge, fail to publish public notices and official communications when there is a threat to human life and health, country security and public order and peace (Article 52);

8) in capacity of a broadcaster, violate the right to privacy or protection of the dignity of citizens or threaten the integrity of minors (Article 55, paragraph 1);

9) fail to properly publish warnings for programme content that could impair the physical, health, moral, mental, intellectual, emotional and social development of minors and clearly mark such programmes with a visual symbol throughout their duration and broadcast them at the time and in such a way to ensure that minors are least likely to normally hear or see them (Article 55, paragraph 2);

10) broadcast programme content that may impair the physical, health, moral, mental, intellectual, emotional and social development of minors beyond the watershed (Article 55, paragraph 3);

11) broadcast content that could seriously impair the physical, health, moral, mental, intellectual, emotional and social development of a minor, including but not limited to pornography or gratuitous display of brutal or extreme violence, in general programmes, or broadcast them in specialized programmes without applying the highest degree of technical protection (Article 55, paragraph 4);

12) fail to keep recordings of broadcast content for at least 30 days of the date of broadcasting (Article 55, paragraph 5); 

13) fail to publish radio or television programmes in the Montenegrin language in Latin or Cyrillic script or in another language in official use, in accordance with the law (Article 55, paragraph 6); 

14) fail to continuously indicate the name, mark or abbreviated identifying symbol of a linear AVMS throughout the broadcast of a television programme and show them at least once during each hour of a radio programme broadcast (Article 57, paragraph 1);

15) use a name, mark or abbreviated identifying symbol that do not match the registered name of the linear AVMS (Article 57, paragraph 2);

16) fail to display the name, mark or abbreviated identifying symbol of a linear AVMS in the case of taking programmes from other broadcasters, and in the case of broadcasting programmes of independent producers, fail to indicate the name in the announcement and / or sign-off of the programme (Article 57, paragraph 3);

17) in capacity of a broadcaster who has acquired the entitlement to provide linear AVMS through the frequencies provided for in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, without having obtained the consent of the Agency, starts to broadcast a radio or television programme with significant changes to its structure (Article 58, paragraph 1);

18) in capacity of a broadcaster which broadcasts by ​electronic communications networks without using broadcasting frequencies, without previously informing the Agency, start broadcasting a radio or television programme with a significantly changed structure (Article 58, paragraph 2);

19) fail to broadcast at least 12 hours of the programme daily (Article 59, paragraph 3);

20) in capacity of a television broadcaster, fail to broadcast daily news for at least 30 minutes in the period from 06:00 to 23:00h, of which at least one broadcast for a minimum of 20 minutes, predominantly containing information from the broadcast coverage zone, relevant to the population from the broadcast coverage zone (Article 59, paras. 4 and 6);

21) in capacity of a radio broadcaster, fail to broadcast news for at least 20 minutes daily, between 06:00 and 23:00h, predominantly with information from the broadcast coverage zone, relevant to the population from the broadcast coverage zone (Article 59, paras. 5 and 6);

22) European audiovisual works do not make up at least 51% of their annual transmission time (Article 61, paragraph 1);

23) do not have the proportion of European works set out in Article 61, paragraph 1 of this Law while failing to increase each year the proportion of such works compared to the previous year (Article 61, paragraph 4);

24) the share of independent audiovisual works in the annual programme does not exceed 10% and at least half of these works have not been produced in the last five years (Article 63, paras. 1 and 4);

25) fail to achieve the share of audiovisual works set out in Article 63, paragraph 1 of this Law and fail to increase each year the share of such works in accordance with the requirements stipulated by the Agency Council (Article 63, paragraph 3);

26) fail to clearly designate reruns of radio or television programme content (Article 65, paragraph 3);

27) fail to ensure the stipulated share of own production in the total weekly broadcast of a television or radio programme (Article 66, paragraph 1);

28) exercise exclusive rights purchased after the entry into force of this Law in such a way that a substantial proportion of the public in a Member State of the European Union or a signatory to an international treaty binding on Montenegro is deprived of the possibility of following events which are regarded as being of major importance for society and which are designated, pursuant to valid regulations, for whole or partial live coverage or, where necessary or appropriate for objective reasons, for whole or partial deferred coverage on free television (Article 67, paragraph 1);

29) use a short extract for other programmes apart for the general news programmes or offer in on-demand AVMS the same programme content without a deferred basis as compared to the live coverage by the broadcaster having exclusive rights (Article 69, paragraph 5);

30) fail to allow one time use of the recording of the event to another broadcaster which could not record the event or claim compensation which is not proportionate to the actual costs (Article 70, paragraph 6);

31) within three months from the date of issuing the authorisation to broadcast a particular radio and / or television programme, fail to establish or keep separate accounting for the activities of linear AVMS provision from the accounting for the services related to other activities (Article 71, paragraph 3);

32) in non-profit broadcaster capacity, breach the provisions of this Law relating to programming obligations (Article 73, paragraph 5);

33) in non-profit broadcaster capacity, fail to use profits from the production and broadcasting activities of a radio and / or television programme only to improve and develop its own business activity (Article 73, paragraph 8);

34) in public broadcaster capacity, fail to lay down or implement procedures to allow viewers and listeners to submit complaints and objections to its activity (Article 79, paragraph 2, item 3);

35) fail to make available to the public through the website, by the end of June of the current year at the latest, an activity report for the previous year, with special reference to the application of programme standards and the fulfilment of obligations set out in the founding act, a report on financial operations for the previous year which contains information on the use of financial resources generated pursuant to Article 80 of this Law, with special reference to the obligation under the agreement on public service provision and certified auditor's report on the financial performance of the public broadcaster (Article 79, paragraph 2, item 4);

36) fail to make available to the public through the website the agreement on public service provision or amendments thereof, as well as the annual activity programme and financial plan for its implementation, within 15 days after the conclusion or adoption thereof (Article 79, paragraph 2, item 5);

37) in public broadcaster capacity, fail to adopt by 31 December of the current year for the following year at the latest, its activity programme and financial plan, determining the activities and programming obligations, as well as the necessary financial resources for their implementation (Article 81, paragraph 9);

38) in public broadcaster capacity, fail to communicate to the Agency the agreement on public service provision or an amendment thereof, at the latest 15 days as of the conclusion thereof (Article 81, paragraph 12);

39) fail to keep separate accounting for the provision of public services and for the provision of commercial audio or audiovisual services respectively (Article 84);

40) in public broadcaster capacity, fail to hire an independent certified auditor to carry out an annual audit of all calculations of revenues and expenditures (Article 89);

41) within three months from the date of registration with the Agency, fail to establish or keep separate accounting for the activities of providing a specific on-demand AVMS (Article 90, paragraph 3);

42) prior to including a certain programme content into the programme catalogue and commencing its distribution, fail to obtain the prior written consent of the rights holder (Article 91, paragraph 1);

43) content of on-demand AVMS, which may seriously impair the physical, health, moral, mental, intellectual, emotional and social development of minors, make available in such a way that is likely that minors will normally hear or see it (Article 91, paragraph 2);

44) in on-demand AVMS provider capacity, fail to secure at least a 30% share of European audiovisual works in its programme catalogue and adequately ensure prominence of those works (Article 93, paragraph 1);

45) in on-demand AVMS provider capacity, fail to inform the Agency in writing of any significant changes to the structure of the service in question (Article 94, paragraph 2);

46) within three months from the date of registration with the Agency, fail to establish or keep separate accounting for the activities of providing linear AVMS distribution services, in accordance with the law governing accounting (Article 95, paragraph 4);

47) prior to including a certain radio or television programme into the list of programmes and commencing its distribution, the linear AVMS distributor fail to obtain the prior written consent of the programme owner, and submit it to the Agency for registration (Article 96, paragraph 1);

48) fail to distribute radio and / or television programmes concurrently, completely and without changes, in accordance with the authorisation obtained (Article 96, paragraph 2);

49) distribute coded satellite programmes without having entered into a distribution agreement with the owner of such programmes permitting decoding for further public retransmission or distribute such programmes by obtaining a decoding card intended for the individual use of an individual subscriber (Article 96, paras. 3 and 4);

50) fail to distribute, without a retransmission fee and distribution fee, programmes of national public broadcasters throughout the coverage zone and programmes of regional and local public broadcasters in the territory of municipalities that are founders of those public broadcasters (Article 96, paragraph 5);

51) fail to distribute, without a retransmission fee, general programmes of commercial broadcasters that meet the requirements stipulated by the Agency, although so requested by the broadcaster (Article 96, paragraph 7); 

52) fail to arrange the radio and television channels set out in Article 96, paras. 5 and 7 of this Law at the beginning of the programme list (Article 96, paragraph 9);

53) fail to publish the price list for distribution charged for the distribution of linear AVMS from Montenegro (Article 96, paragraph 10);

54) in linear AVMS distributor capacity, offer at least 10% of its capacity for the distribution of linear AVMS from Montenegro (Article 96, paragraph 12);

55) fail to inform linear AVMS distributors in a timely manner that they do not have the right to broadcast certain programme content through a specific platform (Article 96, paragraph 13);

56) distribute programme content of which they have been informed by the broadcaster that they do not have the right to broadcast them through a specific platform (Article 96, paragraph 14);

57) in linear AVMS distributor capacity, fail to adhere to the list of radio or television channels included in the programme list while failing to previously inform the Agency in writing of any change in the list of radio or television programmes, as well as of changes in the number and structure of programme packages or distribute programme content in breach of the programme standards stipulated by the Agency Council (Article 97, paragraph 1);

58) distribute radio and television programmes on the territory of Montenegro through a non-registered electronic communications network (Article 97, paragraph 2);

59) in linear AVMS distributor capacity, without the approval from the regulatory electronic communications authority, distribute radio and television programmes through: receiving systems with a joint antenna device, which include a cable and antenna structure inbuilt as standard residential buildings’ installation and used to receive programmes distributed through terrestrial transmitters and other electronic networks which do not form part of registered electronic communications networks (Article 97, paragraph 3);

60) in multiplex operator capacity, fail to distribute the programmes of broadcasters which have acquired the right of access to that digital terrestrial broadcasting multiplex (Article 97, paragraph 4); 

61) fail to make audiovisual commercial communications readily recognisable (Article 99, paragraph 1); 

62) broadcast surreptitious or fraudulent audiovisual commercial communications (Article 99, paragraph 2);

63) send by way of audiovisual commercial communications subliminal messages or messages which are manipulative or harmful in social and emotional terms (Article 99, paragraph 3);

64) broadcast or make available to the public audiovisual commercial communications which prejudice respect for human dignity, encourage behaviour prejudicial to health, safety and protection of the environment, use recognizable visual and audio forms, content or elements for important news or announcements (daily news programme, newscast, etc.), use the recognition of a programme with the intent to mislead the viewer or listener so as to watch or listen to that programme, discredit or disparage a competitor, his product or service, present a competing product or service as a bad imitation or replica, use parts of a programme (title, logo, music, and the like), copy the advertising content of another advertiser, their activity, product or service, or use scenes of death, injury, violence or destruction of buildings and nature (Article 99, paragraph 4, items 1, 3, 4, 5, 6, 7, 8, 9, 10 and 12);

65) broadcast or make available to the public audiovisual commercial communications which advertise the sale or purchase of human organs or tissues for transplantation or transfusion (Article 99, paragraph 5);

66) broadcast or make available to the public audiovisual commercial communications for cigarettes and other tobacco products, as well as for electronic cigarettes and refill containers, narcotics, weapons, ammunition and pyrotechnic articles or the sale of goods and services prohibited by law (Article 99, paragraph 6);

67) broadcast or make available to the public audiovisual commercial communications for alcoholic beverages aimed specifically at minors and which do not encourage immoderate consumption of such beverages (Article 99, paragraph 7);

68) broadcast or make available to the public audiovisual commercial communications for medicinal products and medical treatment available only on prescription, as well as teleshopping of medical treatment that does not comply with the law governing health care (Article 99, paragraph 8);

69) broadcast or make available to the public audiovisual commercial communications which cause material or immaterial damage to minors, directly exhort minors to buy or hire a product or service by exploiting their inexperience or credulity, directly encourage minors to persuade their parents or others to purchase the goods or services being advertised, exploit the special trust minors place in parents, teachers or other persons and unreasonably show minors in dangerous situations (Article 100);

70) broadcast or make available to the public audiovisual commercial communications for alcoholic beverages which: create the impression that the consumption of alcohol can enhance physical performance or driving, create the impression that the consumption of alcohol contributes towards social or sexual success, claim that alcohol has therapeutic qualities or that it is a stimulant, a sedative or a means of resolving personal conflicts, encourage immoderate consumption of alcohol or present abstinence or moderation in a negative light, and place emphasis on high alcoholic content as being a positive quality of the beverages (Article 101, paragraph 1);

71) refuse to provide audiovisual commercial communication services thus misusing the dominant position of as a market participant or introducing unfair competition (Article 102);

72) enable sponsor’s influence on the content and scheduling of sponsored AVMS or programmes (Article 103, paragraph 1, item 1);

73) provide sponsored AVMS or broadcast programmes which directly encourage the purchase or rental of goods or services, in particular by making special promotional references to those goods or services (Article 103, paragraph 1, item 2);

74) fail to clearly identify AVMS or programmes sponsored in whole or in part, as such by the name, logo and/or any other symbol of the sponsor (Article 103, paragraph 1, items 3 and 4);

75) provide AVMS or broadcast a programme content sponsored by legal or natural entities whose principal activity is the manufacture or sale of products or provision of services whose advertising is prohibited by law (Article 103, paragraph 2, item 1);

76) provide AVMS or broadcast a programme sponsored by a natural or legal person whose principal activity is the manufacture or sale of cigarettes and other tobacco products, including electronic cigarettes and refill containers (Article 103, paragraph 2, item 2);

77) promote the sponsor by promoting specific medicinal products or medical treatments available only on prescription, or medical treatments that do not comply with the separate law governing health care (Article 103, paragraph 3); 

78) broadcast sponsored news or current affairs programmes (Article 104, paragraph 2);

79) broadcast programme content sponsored by political parties, coalitions or other political organizations (Article 104, paragraph 3);

80) show a sponsorship logo during children’s programmes and religious programmes (Article 104, paragraph 4);

81) provide an AVMS with product placement in news, current affairs programmes, consumer affairs programmes, religious programmes or children’s programmes (Article 105, pararaph 2);

82) provide an AVMS with placement of cigarettes and other tobacco products, including electronic cigarettes and refill containers, as well as from natural or legal entities whose principal activity is the manufacture or sale of those products (Article 105, paragraph 3, item 1);

83) provide an AVMS with placement of specific medicinal products or medical treatments available only on prescription, or medical treatments that do not comply with the separate law governing health care (Article 105, paragraph 3, item 2);

84) enable the influence of the entity placing the product on the content or scheduling of the programme content with product placement (Article 106, paragraph 1, item 1);

85) make available to the public or broadcast programmes with product placement which directly encourage the purchase or rental of goods or services, in particular by making special promotional references to those goods or services or by giving prominence to the product (Article 106, paragraph 1, item 2); 

86) give undue prominence to the marketed product or service or fail to clearly inform the viewers of the existence of product placement (Article 106, paragraph 1, items 3 and 4);

87) broadcast radio and television advertising or teleshopping which are not readily recognisable and kept quite distinct from other parts of the programme by optical and/or acoustic and/or spatial means (Article 107, paragraph 1);

88) in broadcaster capacity, enable editorial influence on the content of the programme by the advertiser (Article 107, paragraph 2);

89) use information that may be misleading about an advertiser's identity, his activities, properties, quality, origin, or other product or service information (Article 107, paragraph 3);

90) broadcast a teleshopping window within other programme units (Article 108, paragraph 1);

91) broadcast a teleshopping window which is not clearly identified as such by optical and acoustic means or its uninterrupted duration is less than 15 minutes (Article 108, paras. 2 and 3);

92) broadcast teleshopping of medicinal products and medical treatment available only on prescription, as well as teleshopping of medical treatment that does not comply with the separate law governing health care (Article 108, paragraph 4);

93) by transmitting advertisements or teleshopping spots, prejudice the integrity of the programmes, without taking into account natural breaks in and the duration and the nature of the programme concerned, and the rights of the right holders (Article 109, paragraph 3);

94) interrupt the transmission of films made for television, cinematographic works or news programmes by television advertising and/or teleshopping spots once for each scheduled period of at least 30 minutes (Article 109, paragraph 4);

95) interrupt the transmission of children’s programmes by television advertising once for each scheduled period of at least 30 minutes, or do so several times for each scheduled period of at least 30 minutes (Article 109, paragraph 5); 

96) transmit teleshopping spots during children´s programmes (Article 109, paragraph 6);

97) fail to clearly identify in advertisements the entity which ordered their publication (Article 110, paragraph 1); 

98) in public television broadcaster capacity, transmit advertising and teleshopping spots within the period between 06.00 and 18.00 which exceed 15% of that period (Article 111, paragraph 1);

99) in public television broadcaster capacity, transmit advertising and teleshopping spots within the period between 18.00 and 24.00 which exceed 15% of that period (Article 111, paragraph 2);

100) in commercial television broadcaster capacity, transmit advertising and teleshopping spots within the period between 06.00 and 18.00 which exceed 20% of that period (Article 111, paragraph 3);

101) in commercial television broadcaster capacity, transmit advertising and teleshopping spots within the period between 18.00 and 24.00 which exceed 20% of that period (Article 111, paragraph 4);

102) in public or non-profit radio broadcaster capacity, transmit advertising longer than seven minutes per hour of the broadcast programme (Article 111, paragraph 5); 

103) in commercial broadcaster capacity, transmit advertising exceeding ten minutes per hour of the broadcast programme (Article 111, paragraph 6);

104) in video-sharing platform provider capacity, fail to take appropriate measures to protect minors from programmes, user-generated videos or audiovisual commercial communications which may impair their physical, mental or moral development so that they are only made available in such a way to ensure that minors are least likely to normally hear or see them (Article 116, paragraph 1, item 1);

105) in video-sharing platform provider capacity, fail to take appropriate measures to protect the general public from programmes, user-generated videos and audiovisual commercial communications containing incitement to violence or hatred directed against a group of persons or a member of a group based on sex, race, colour, ethnic or social origin, genetic features, religion, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation (Article 116, paragraph 1, item 2);

106) in video-sharing platform provider capacity, fail to take appropriate measures to protect the general public from programmes, user-generated videos and audiovisual commercial communications containing content the dissemination of which constitutes public provocation to commit a terrorist offence, offences concerning child pornography or offences concerning racism and xenophobia (Article 116, paragraph 1, item 3);

107) in video-sharing platform provider capacity, market, sell, and arrange audiovisual commercial communications which do not meet the requirements of Art. 99 and 100 of this Law (Article 117, paragraph 1);

108) in video-sharing platform provider capacity, fail to take appropriate measures to ensure that the audiovisual commercial communications that are not marketed, sold or arranged by them meet the requirements of Art. 99 and 100 of this Law (Article 117, paragraph 2);

109) in video-sharing platform provider capacity, fail to clearly inform users as to whether a content or user-generated video contains audiovisual commercial communications, provided that such communications are declared by the user who generated the content or the platform provider has knowledge of that fact (Article 117, paragraph 3);

110) in video-sharing platform provider capacity, fail to take the strictest technical protection and access control measures set out in Article 118, paragraph 1 as regards the content that may cause the most harm to minors, including but not limited to pornography or gratuitous portrayal of violence (Article 118, paragraph 2);

111) in video-sharing platform provider capacity, fail to ensure that a mechanism is available for filing complaints and impartially settling disputes with users relating to the application of Art. 116 and 118 of this Law (Article 119, paragraph 1);

112) temporarily or permanently assign, lease or otherwise transfer authorisations to broadcast programmes by means of frequencies committed by the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, without the consent of the Agency Council (Article 130, paragraph 1);

113) without a prior written notification to the Agency, temporarily or permanently assign, lease or otherwise transfer an authorisation for broadcasting programmes by means of electronic communication networks without using broadcasting frequencies or the transfer of the authorisation resulted in the cases provided for in Article 130, paragraph 2, items 1, 2 or 3 of this Law (Article 130, paragraph 3);

114) start broadcasting a programme through programme interconnection by means of frequencies committed by the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, without the consent of the Council (Article 133, paragraph 2, item 1);

115) start broadcasting a programme through programme interconnection by ​electronic communications networks without using broadcasting frequencies, without a prior written notification to the Agency (Article 133, paragraph 2, item 2);

116) in capacity of a broadcaster who has received an authorisation to broadcast using an electronic communications network without using broadcasting frequencies, fail to conclude and submit to the Agency a contract with the operator of at least one such network at the latest within 30 days as of obtaining authorisation or fail to submit to the Agency all contracts with operators of electronic communications networks concluded after the time limit in question, no later than 15 days from the date of contract conclusion (Article 136);

117) in on-demand AVMS provider capacity, fail to notify the Agency of the change of information set out in Article 138, paragraph 3, items 1 and 2 of this Law, within 15 days of the date of the change, and of the change of information set out in Article 138, paragraph 4, items 3 and 4 of this Law, at least 15 days before the scheduled change date (Article 139, paragraph 5);

118) within three months from the date of issuing the certificate of registration, fail to establish or keep separate accounting for the activities of providing a certain on-demand AVMS, in accordance with the law governing accounting (Article 139, paragraph 4);

119) without the consent of Agency Council, temporarily or permanently assign, lease or otherwise transfer the authorization for the provision of distribution service of linear AVMS by ​electronic communications networks intended for digital terrestrial broadcasting (Article 142, paragraph 2);

120) in linear AVMS distributor capacity, fail to notify the Agency of the change of information set out in Article 143, paragraph 3, items 1 and 2 of this Law, within 15 days from the date of the change, and of the change of information set out in Article 143, paragraph 4, items 3 and 4 of this Law, at least 15 days before the scheduled change date (Article 144, paragraph 5);

121) in linear AVMS distributor capacity, within three months from the date of issuing the certificate of registration, fail to establish and keep separate accounting for the activities of providing a certain service, and to do so in accordance with the law governing accounting (Article 144, paragraph 4);

122) in linear AVMS distributor capacity, fail to submit to the Agency, no later than 90 days from the date of authorisation issuance or entry in the register of distributors, the contract concluded with the operator of at least one electronic communications network and proof of registration in the register of operators kept by the regulatory authority for electronic communications (Article 145, paragraph 1);

123) fail to submit to the Agency a contract with the operator of electronic communications networks concluded after the expiry of the time limit set out in Article 145, paragraph 1 of this Law within 15 days from the date of its signing (Article 145, paragraph 2);

124) deny connection to the interested user while technical possibilities to do so exist, make the subscriber's access to the programme list conditional upon waiving the right to use the same or another service offered by the provider of another distribution service of linear AVMS and make the subscriber's access to the programme list conditional upon the direct purchase of its reception equipment, although the same or similar equipment may be purchased in the domestic market (Article 148);

125) in video-sharing platform provider capacity, fail to notify the Agency of the change of information set out in Article 149, paragraph 3, items 1 and 2 of this Law, within 15 days from the date of the change, and of the change of information set out in Article 149, paragraph 4, items 3 and 4 of this Law, at  least 15 days before the scheduled change date (Article 149, paragraph 7);

126) manufacture, import, market, lease, advertise or commercially store devices or software primarily designed, manufactured or adapted to enable or facilitate the avoidance of conditional access to a protected service and which have no purpose other than those specified (Article 151, paragraph 1);

127)  install, maintain or replace the devices set out in Article 151, paragraph 1 of this Law for commercial purposes (Article 151, paragraph 2); 

128) circumvent conditional access measures or provide services which enable or facilitate their circumvention (Article 151, paragraph 3); 

129)  broadcast or distribute any kind of audiovisual commercial communications on the activities or services set out in Article 124, paras. 1, 2 and 3 of this Law (Article 151, paragraph 4);

130) fail to communicate to the Agency, by 31 December of the current year, information on natural and legal entities which have either directly or indirectly become holders of shares or stakes in that service provider during that year, with information on the percentage of such shares or stakes (Article 154, paragraph 1); 

131) fail to submit to the Agency by 31 December of the current year information on own ownership interest in other legal entities that are service providers, ownership interest of their owners greater than 10% in legal entities that are service providers, own ownership interest or ownership interest of their owners greater than 10% in legal entities whose business activity involves the collection, design and brokering the sale of audiovisual commercial communications and own ownership interest or ownership interest of its owners greater than 10% in legal entities whose activity involves the collection, analysis and publication of information on the viewership, listenership or traffic in AVMS (Article 154, paragraph 2);

132) in capacity of the broadcaster who has acquired the right to broadcast programmes through the frequencies committed in the Radio Frequency Allocation Plan for analogue or digital terrestrial broadcasting, fail to obtain a prior written consent of the Agency Council for each change in the ownership structure of the broadcaster exceeding 10% of the share (Article 160, paragraph 2).

The responsible person in the legal entity and the natural person shall also be fined for misdemeanours set out in paragraph 1 of this Article with a fine ranging from 300.00 EUR to 2,000 EUR.

Entrepreneurs shall also be punished for the misdemeanours set out in paragraph 1 of this Article by a fine ranging from 500.00 EUR to 5,000 EUR. 



XI TRANSITIONAL AND FINAL PROVISIONS

Aligning the work of broadcasters

Article 168

(1) The broadcasters shall align their organisation and manner of work to this Law within 6 months as of the effective date of this Law.

(2) The Agency shall issue authorisations to broadcast to broadcasters operating on the basis of an authorisation to broadcast issued pursuant to the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17), within nine months as of the effective date of this Law.

(3) The authorisation to broadcast set out in paragraph 2 of this Article shall be issued with a validity period determined by the authorisations issued in accordance with the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17).

(4) As an exception to paragraph 1 of this Article, broadcasters shall align their activities with Article 66, para. 1 of this Law within 24 months as of the effective date of this Law.



Aligning the work of providers of radio and television programme distribution services to end users

Article 169

(1) Providers of radio and television programme distribution services to end users which have multiplex operator status and operate on the basis of authorisations to provide on-demand AVMS issued pursuant to the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17) and the Law on Electronic Communications (Official Gazette of Montenegro, nos. 40/13, 56/13, 02/17 and 49/19) shall be issued authorisations to provide distribution of linear AVMS by the Agency, within nine months as of the effective date of this Law.

(2) The authorisations set out in paragraph 1 of this Article shall be issued with a validity period stipulated in the authorisations issued pursuant to the Law on Electronic Media.

(3) Providers of radio and television programme distribution services to end users that operate based on authorisations to provide on-demand AVMS via electronic communication networks without using terrestrial broadcasting frequencies issued pursuant to the Law on Electronic Media and the Law on Electronic Communications shall be entered by the Agency into a register of linear AVMS distributors, within six months as of the effective date of of this Law.

(4) Service providers set out in paras. 1 and 3 of this Article shall bring their organisation and manner of work into alignment with this Law within six months as of the effective date of this Law.

Continued work of the Agency

Article 170

(1) The Agency for Electronic Media shall continue to work as the Audiovisual Media Services Agency.

(2) The Agency shall take over the employees, premises, assets, equipment, rights and obligations of the Agency for Electronic Media.

(3) The members of the Agency Council appointed by nominating petitioners set out in Article 18, paragraph 1, items 1, 2 and 3 of this Law and the executive director of the Agency shall continue their work until the expiration of their respective terms of office.

Announcing the public invitation to authorized nominating petitioners of Council members

Article 171

The Parliament Speaker shall, within eight days as of the effective date of this Law, announce the public invitation to the authorized nominating petitioners set out in Article 18, paragraph 1, items 4 and 5 of this Law to submit a nomination for appointment of Agency Council members.

Time limit for appointment of Council members

Article 172

The Parliament shall decide on the proposed list for appointment of Agency Council members within 60 days from the expiry of the time limit for submitting nominations for the appointment of Agency Council members under a public competition set out in Article 174 of this Law.

Termination of office of Agency for Electronic Media Council members

Article 173

By appointing the members of the Agency Council set out in Article 18, paragraph 1, items 4 and 5 of this Law, the offices of the Agency for Electronic Media Council members set out in Article 19, paragraph 1, items 4 and 5 of the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17) shall terminate.

Adoption of the Bylaw

Article 174

The Agency Council shall align the Bylaw of the Agency with this Law within 60 days as of the effective date of this Law.

Adoption of secondary legislation

Article 175

(1) Secondary legislation for the implementation of this Law shall be adopted within six months as of the effective date of this Law.

(2) Regulations adopted on the basis of the Electronic Media Law (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17) shall apply pending the adoption of acts set out in paragraph 1 of this Article.

(3) As an exception to paragraph 1 of this Article, secondary regulation set out in Article 93, para. 3 of this Law shall be adopted within 24 months as of the effective date of this Law.

Deferred application

Article 176



The provisions of Article 2 (5), Article 93 (4) and Article 115 (7) of this Law shall apply after the accession of Montenegro to the European Union.

Instituted proceedings

Article 177

Proceedings which have not been finally completed by the date on which this Law becomes applicable shall be terminated in accordance with the provisions of the Electronic Media Law (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17). 



Repeal of previous regulations

Article 178

As of the effective date of this Law, provisions of the Law on Budget and Fiscal Responsibility (Official Gazette of Montenegro, nos. 20/14, 56/14, 70/17, 04/18 and 55/18), Law on Salaries of Public Sector Employees (Official Gazette of Montenegro, nos. 16/16, 83/16, 21/17, 42/17, 12/18, 39/18, 42/18 and 34/19) and the Law on State Administration (Official Gazette of Montenegro, no. 78/18), relating to the Audiovisual Media Services Agency and public broadcasters shall be repealed.

As of the effective date of this Law, the Law on Electronic Media (Official Gazette of Montenegro, nos. 46/10, 40/11, 53/11, 06/13, 55/16 and 92/17) shall be repealed, with the exception of article 112to 114 to be applied until 01.01.2021. 



Entry into force

Article 179

This Law shall enter into force on the eighth day following that of its publication in the Official Gazette of Montenegro.
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On 27 July 2020, the Parliament of Montenegro adopted the Law on the National Public Broadcaster Radio and Television of Montenegro (RTCG) and the Law on Media. The two laws are quite satisfactory in terms of alignment with international legal freedom of expression principles, and in particular with Council of Europe standards. Many of the recommendations provided on the occasion of the various Council of Europe assessments during the drafting process have been taken into account and properly incorporated. This being said, it is also important to note the need to improve some relevant problematic issues.

The Law on RTCG still contains some confusing provisions regarding the differentiation between public service and commercial activities by RTCG and the legitimate limits to the use of public resources to fund RTCG’s activities. Requirements to be appointed as member of RTCG’s Council may still be too vague to guarantee the independent expertise and experience usually required to hold a position of this nature. The Law does not contain any specific reference to the majority needed for such appointments. Council of Europe standards recommend to require a qualified majority in order to promote consensus among different political forces and avoid partisanship appointments on the basis of existing majorities. 

The Law on Media determines that media founders “shall be accountable for the published media content, unless otherwise provided by this Law”. Despite the rest of the articles of the Law not being completely clear in this matter, and in order to guarantee the respect for the principles of necessity and proportionality, it would be important to introduce a series of further provisions that clearly guarantee that media founders are only directly liable for the published content in cases where they have been involved in the editorial process that led to the publication of the piece in question, and that these actors can only hold civil (and in any case not criminal) subsidiary liability when the editor in chief and/or the journalist involved fail to respond to the claims against them. Rules regarding liability for third-party comments in the case of online publications provisions are particularly problematic in light of Council of Europe and European Union standards. The Law must clearly protect the right to report on the detention, prosecution or trial of individuals when this constitutes a matter of public interest, as well as include a regulation of the right to reply that is completely in line with Council of Europe standards.   
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On 27 July 2020, the Parliament of Montenegro adopted the Law on the National Public Broadcaster Radio and Television of Montenegro and the Law on Media. Both laws were adopted after a long process of consultations, discussions and legal assessments, as well as in light of the recommendations provided by several international organizations, including the Council of Europe. The above signed expert had the chance to get involved in a part of these activities.



The present legal note does not aim at providing a comprehensive legal analysis of the texts in question. Such opinions were already provided (in writing and via engagement in open discussions) during the process of elaboration of both laws. The objective of this text is therefore to make a general evaluation of such laws, by raising red flags about possible problematic aspects to be given further consideration in their interpretation as well as when it comes to the introduction of possible amendments.



As a very general remark, it needs to be highlighted that the two laws are quite satisfactory in terms of alignment with international legal freedom of expression principles, and in particular with Council of Europe standards. It is also important to note that many of the recommendations provided on the occasion of the various Council of Europe assessments during the drafting process have been taken into account and properly incorporated.



In brief, regarding the Law on RTCG, the most relevant improvements introduced during the drafting process cover two main areas. Firstly, the Law has clarified and properly defined the role and functions of the Council as the main RTCG governing body. Now the Council has much better-defined attributions when it comes to what is supposed to be the pilar of their role: the oversight of implementation of programme-related obligations. Secondly, the Law now counts on a better regulation of the requirements and procedure related to the appointment of members of the Board, thus guaranteeing a significant degree of transparency, accountability and participation of relevant stakeholders. In addition to this, provisions in this area contain significant safeguards aimed at guaranteeing that members of the Council can perform their functions independently and without being subjected to inappropriate pressures.



Regarding the Law on Media, relevant improvements introduced during the drafting process as the result of the mentioned consultation include a proper definition of media, which puts the emphasis on the existence of editorial control and the intention to address the general public and not on the use of a specific distribution technology, the establishment of a proportionate registration/communication system, the clarification of applicable legal regimes, responsibilities and competent authorities regarding the publication of illegal content or expressions affecting third party rights, the protection of confidentiality of sources, as well as the elimination of unnecessary restrictions regarding the activities of foreign media.    
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As already mentioned, this Law is quite in line with applicable standards, including not only international freedom of expression protections and Council of Europe standards, but also with the parameters set by the European Union regarding the role and the legal regime applicable to public service media. This being said, a series of comments regarding very specific provisions of the Law are worth making:



Firstly, the Law still seems to contain some confusing provisions regarding the differentiation between public service and commercial activities by RTCG and the legitimate limits to the use of public resources to fund RTCG’s activities (articles 17, 18 and 20). In the application of these somewhat confusing provisions it is recommended to take into account the following:



a) Commercial activities of public service media usually consist of selling airtime for commercial communications provided by third parties, commercialising content produced on the basis of the public service mission and providing goods and services (such as merchandising products).



b) Funds obtained from such commercial activities must be accounted separately from public funds received as a compensation for the provision of the public service.



c) Cross-subsidisation is in this sense impossible to avoid. Let’s imagine, for example, that RTCG produces, as part of the public service remit, a good quality television series. After the series is broadcast, the competent body may decide to commercialise the series in international markets. A rigorous interpretation of article 18 would prohibit such an operation, inasmuch as this means, in fact, obtaining commercial funds from a product originally produced through the use of public funds. It is clear that such outcome is neither desirable nor acceptable. Therefore, the prohibition included in article 18 is suggested to be rather interpreted as the requirement that public funds are necessarily devoted to provide public service activities avoiding overcompensations, and that in any case, public funds are not to be used to obtain any competitive or unfair advantage in media or advertising markets. A legal reform clearly introducing such a principle is advised in any case.



Secondly, article 28 establishes: “Council members may be renowned experts in the fields relevant to RTCG activities (journalism, art, culture, audiovisual media activity, sociology, history, law, economics, etc.), nationals of Montenegro, domiciled in Montenegro, who have at least VII-1 level of educational qualifications and at least five years of work experience in the field relevant to the performance of RTCG activity”. These requirements may still be too vague to guarantee the independent expertise and experience usually required to hold a position of this nature. “Expertise” in the related fields includes a wide range of possible previous activities, some of which would not necessarily be relevant or provide with a valuable background. For this reason, it is recommended to introduce amendments to this provision in order to clearly establish the need to count on individuals with relevant professional experience on a managerial, high-responsibility level.   



Thirdly, article 41 states that the Parliament “shall decide on the proposed list for appointment of Council members”. The Law does not contain any specific reference to the majority needed for such decision. As it was repeatedly pointed out in different analyses and discussions, Council of Europe standards (in particular, the Recommendation No. R (96) 10 of the Committee of Ministers to Member States on the guarantee of the independence of public service broadcasting) recommend to require a qualified majority in order to promote consensus among different political forces and avoid partisanship appointments on the basis of existing majorities. It is therefore needed to highlight the importance of the fact that the appointments in question are adopted by the Parliament on the basis of a very solid majority. Therefore, an amendment introducing such a specific requirement would be necessary.
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This Law is generally in line with applicable standards. It is however necessary to add a few comments focusing on specific areas.



Article 3 establishes that the right to freedom of expression must be exercised while respecting “the Constitution, law and the Code of Journalists of Montenegro (hereinafter referred to as the "Code") and other general acts prescribing the protection of professional standards”. The reference to the need to respect ethical and self-regulatory norms is to be welcomed as a general principle. However, it is also important to note that ethical and professional norms need to be properly separated from legal and regulatory obligations. Only the violation of the latter can lead to legal responsibility or the imposition of administrative or criminal sanctions. In addition to this, the last paragraph of the same article also states that freedom of the media “may be restricted only when necessary in the interests of protecting the national security and territorial integrity of Montenegro, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence or maintaining the authority and impartiality of the judiciary”. This broad provision reiterates the general principles established in article 19 of the International Covenant on Civil and Political Rights and article 10 of the European Convention on Human Rights. However, it must be noted that such a general provision cannot be used, per se, to impose limits to the right to freedom of expression or impose any sort of penalty or sanction. These restrictions are only valid if articulated on the basis of detailed legal provisions, including those incorporated in further and more specific sections of the Law.



Article 24 determines that media founders “shall be accountable for the published media content, unless otherwise provided by this Law”. Despite the rest of the articles of the Law not being completely clear in this matter, and in order to guarantee the respect for the principles of necessity and proportionality, it is advised to introduce in the law the necessary provisions that would guarantee the following:



a) Media founders are only directly liable for the published content in cases where they have been involved in the editorial process that led to the publication of the piece in question.



b) Media founders can only hold civil (and in any case not criminal) subsidiary liability when the editor in chief and/or the journalist involved fail to respond to the claims against them.



Article 26 establishes a series of rules regarding liability for third-party comments in the case of online publications. Among these rules, this article determines that the founder of an online publication shall immediately remove a comment that constitutes manifestly unlawful content, or a comment that breaches rights protected by law, and no later than 60 minutes from learning or receiving a report from another person. As noted by this expert in a previous legal analysis, these provisions are particularly problematic in light of Council of Europe and European Union standards on the basis of the following considerations:



a) The removal delay of 60 minutes can be particularly burdensome to respect, particularly in cases of small platforms. The draft does not provide any justification for the establishment of such a short delay in all cases (no matter the kind of illegality of rights violation committed). It does not include any differentiation on the basis of the size and capacity of different platforms either.



b) The provision establishes that removal needs to take place upon receiving a request from another person. Can this request be formulated by any person, or just by a public authority? Can the platform question or challenge it? Is this provision giving any individual the power to obtain the removal of any comment just by claiming that it is illegal? In the second case, who makes the assessment of the existence of a violation of rights? The affected individual? The platform? A public authority? Again, are there any possible appeal mechanisms?



Due to the abovementioned issues, it is needed to introduce, either via legal reform or via regulation, a more specific framework to guarantee the following:



a) Removal orders need to be executed with diligence and in a reasonable delay, in accordance with the size and capacity of different platforms.



b) Removal orders need to be formulated by a public authority, preferably a judge. A special appeal mechanism vis-à-vis such orders needs to be incorporated as well. 



c) In the case of a notice-and-take-down procedure available for other private individuals, it is important to guarantee that notices are properly motivated, platforms count on counter-notice mechanisms as well as remedies in cases of unsubstantiated or bad-faith requests, the regime is based on the principle that content creators are responsible, under the law, for their online speech and behaviour, platforms are only liable in cases of demonstrated failure to respond to valid notifications of illegal content, and online publications are not required to make determinations of illegality of third-party content, except from cases of manifest illegality.  



As previously said, a regime that does not respect the principles mentioned above is not in line with applicable standards in this area.



Article 34 establishes a principle according to which “no one may be designated by the media as the perpetrator of a criminal offence or declared guilty or accountable before a final court decision has been rendered”. The principle and right to presumption of innocence is a fundamental protection provided by international human rights law and national constitutions. This protection applies to a person being subjected to a legal investigation or a trial before a judge or a court of law. This is therefore a right to be exercised within the mentioned context and which cannot be alleged, as such, to unduly restrict the fundamental right of journalists and media to seek and impart information on matters of public interest. In particular, journalists have the right to report on the detention, prosecution or trial of individuals when this constitutes a matter of public interest (for example, the fact that a member of the Government is being prosecuted on charges of corruption). This being said, it is also true that journalists must report in an accurate and professional manner, in the sense that they need to provide proper context regarding the stage of the legal proceedings in question and the fact that no final judgement has been pronounced yet. For these reasons, it is important to underscore that this provision may be used to prevent a journalist or media outlet from reporting on matters of public interest, including ongoing judicial procedures and trials. It is therefore recommended to amend the law to properly safeguard the right to freedom of information in this specific area.



Article 47 and 48 refer to the right to reply and correction. As already noted in a previous legal analysis, this separation between the two rights is a bit confusing. It is important to note here that, according to Council of Europe standards, (in particular, the Recommendation Rec(2004)16 of the Committee of Ministers on the right of reply in the new media environment), the right to reply is based on the following principles: 



a) The right to reply is a “remedy offering a possibility to react to any information in the media presenting inaccurate facts about him or her and which affect his/her personal rights”.



b) The right to reply cannot thus be interpreted in the sense of giving any person (and particularly public figures) the possibility to force media outlets to present his/her views or version (in the words of the law, to supplement or refute what has been published).



c) The right to reply only gives the possibility to obtain the publication of a reply “with the same prominence as was given to the contested information in order for it to reach the same public and with the same impact.



Extending the application of the right to reply or correction beyond what has been mentioned above would represent a limitation to the right of freedom of information not supported by applicable international and regional standards.









[bookmark: _Toc59183344]Concluding remarks 



As mentioned in the text, the two Laws object of this Technical Paper are significantly aligned with applicable international and regional standards. This alignment is the result of a long process of consultation and discussion with relevant stakeholders and international organisations, and it can only be welcome.



This being said, it is also important to note the need to improve some relevant problematic issues. Most of these issues were already raised in the course of the mentioned exchanges, although they have not been properly addressed in the final version of the respective Laws. It is recommended to consider introducing the necessary amendments via legal reform.



The mentioned issues cover areas as important as the differentiation between public service and commercial activities by RTCG and the legitimate limits to the use of public resources to fund RTCG’s activities, the need to reinforce and increase the professional expertise and experience requirements for members of RTCG’s Council, the guarantee that they are appointed on the basis of a very solid parliamentary majority, the proper and clear separation between ethical and professional norms and legal and regulatory obligations, a reform of the rules regarding liability for third-party comments in the case of online publications in order to align them with applicable European Union and regional standards, the protection of journalists’ right to report on the detention, prosecution or trial of individuals when this constitutes a matter of public interest, as well as the establishment of a regulation of the right to reply that is completely in line with Council of Europe standards.  
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Comments of the Council of Europe on the Draft Law on Audiovisual Media Services



























June 2020

		COUNCIL OF EUROPE comment

		Ministy of Culture



		Article 1 determines the areas covered by the legal text and includes a general reference to “international conventions and standards” but fails to indicate that the future law also regulates an important and substantive area – the public service broadcasters (16 articles in total; Articles 74 to 89). In the interest of clarity, it is recommended to amend the text accordingly. 



It is suggested that this article indicates that the Law regulates the rights, obligations and responsibilities of legal and natural entities engaged in the production and provision of audiovisual media services (hereinafter referred to as the "AVMS"); the establishment, obligations, accountability, management and financing of public service broadcasters; the status and financing sources of the Audiovisual Media Services Agency (hereinafter referred to as the “Agency”); the prevention of illegal concentration of media ownership; the protection of media pluralism and other matters relevant to the field of AVMS provision, in accordance with international conventions and standards.

		Accepted.



Article 1

This Law regulates the rights, obligations and responsibilities of legal and natural entities engaged in the production and provision of audiovisual media services (hereinafter referred to as the "AVMS"), establishment, obligations, responsibiltiies, management and financing of public broadcasters, status and financing sources of the Audiovisual Media Services Agency (hereinafter referred to as the "Agency"), prevention of illegal concentration of media ownership, protection of media pluralism and other matters relevant to the field of AVMS provision, in accordance with international conventions and standards.





		Article 3 corresponds with Article 3 of AVMSD. The transposition of the provision pointing to the obligation of ensuring freedom of reception of audiovisual media services from EU Member States is correct. The provision additionally grants the same freedom to services from “other European countries” which is rather open, as it is not clear which countries fall under this specification. In the AVMSD, this provision is enshrined in the framework guaranteeing that audiovisual media services from the EU MSs (to which the AVMSD applies) are governed by aligned national rules based on common minimum standards and therefore, unless there is a risk to public health or in case of serious infringements, there is no justification for restricting their ‘freedom of reception’ in any EU MS. The same assumption is probably made by the authors of the draft law in respect of “other countries”. It is important to note that there is no framework of agreed common rules related to audiovisual media services outside the EU (and the acceding countries), except the one stipulated by the Convention on Transfrontier Television and referring only to television, as well as no other protocol for resolving disputes between originating countries, unless they are defined by bilateral agreements. 

It is therefore suggested, in order to reduce the legal indeterminacy, to provide increased clarity on what is understood by “other European countries”. Option: “states parties to the Convention on Transfrontier Television” instead of “other European countries”. 

Article 4 transposes provisions determining when a derogation to freedom of reception is possible. The provision complies with the exemptions and provisions envisaged by the AVMSD and is therefore valid for services under the jurisdiction of EU MSs. However, the wording is not entirely clear on that, since it refers, in more general terms than the AVMSD, to services from other countries. Still, since the European Commission is involved in the procedure, we read it as referring to EU MSs. The grounds for derogation in case of services from “other European countries” are therefore missing.



Articles 5-6 set broader grounds for requiring compliance of a service under jurisdiction of another country than the correspondent provision of the AVMSD: “Montenegro may require an audiovisual media service provider under the jurisdiction of another state to comply with the provisions of this Law”. According to the Directive, MSs are free to require media service providers to comply with more detailed or stricter rules in the fields coordinated by the Directive. In case of services under the jurisdiction of another MSs that are wholly or mostly directed towards its territory, the state can require from them the compliance with stricter rules. Articles 5-6 go beyond the scope of the law and are not in line with the Directive. 

It is therefore suggested to address the gap in Article 4 according to the comment above as well as to narrow the grounds stipulated by Article 5, and referred to in Article 6, to areas coordinated by the Directive. 



Article 7 sets out definitions of terms used in the Draft Law necessary for interpretation of the law. The definitions are in great part transposed from the AVMSD. There are a few important upgrades which have implications for some parts of the law. As per the draft law, the audiovisual media services are both audiovisual and audio services. The legislator is free to apply to radio whatever legal regime, including the one inspired by the rules set by the AVMSD, if necessary and proportionate. It is however not possible to count on the EU AVMS framework, aimed at safeguarding freedom of reception, setting the grounds for derogation, and procedure for addressing the problems related to radio services coming from another EU MSs, insofar as this framework is limited to strictly audiovisual AVMS, that is television and video-on-demand services. 

It is suggested to use the adequate term in case of provisions that cannot be extended to radio services, especially Articles 3-6, or add a clear indication of exemptions.

		Accepted.

Restrictive measures can only be directed at TV but not radio programmes.

Freedom to receive and retransmit AVMS



Article 3

(1) Montenegro shall ensure freedom of reception and shall not restrict in its territory the re-transmission or provision of AVMS coming from European Union member states and other European states parties to the European Convention on Transfrontier Television. 

 (2) Montenegro may temporarily restrict the freedom to receive and retransmit television programmes set out in paragraph 1 of this Article only in cases laid down by this Law. 









Article 5, paragraph 1

Montenegro may require a television programme broadcaster an audiovisual media service provider under the jurisdiction of another state to comply with the provisions of Article 47 paras. 1 and 2, Article 55 paras. 1, 2 and 4 and Article 99 paras. 4 through 7 of this Law or request another state under whose jurisdiction the audiovisual media service provider falls to correct identified irregularities in the conduct of audiovisual media service providers, if it assesses that an audiovisual media service provider under the jurisdiction of another state provides an audiovisual media service which is wholly or mostly directed towards the territory of Montenegro.





Article 6, paragraph 1

Upon receiving a substantiated request set out in Article 5, paragraph 1 of this Law from another country for compliance with stricter provisions than the provisions set out in Article 47, paras. 1 and 2, Article 55 paras. 1, 2, and 4 and Article 99, paras. 4 through 7 of this Law by the audiovisual media service provider under its jurisdiction, Montenegro shall request the audiovisual media service provider to comply with the rules of general public interest in question. 







		The first task within the remit of the Agency, according to Article 11, is to “propose a development plan of the AVMS sector”. It is recommended to amend the wording to better specify the purpose of the “development plan” in order to avoid misinterpretations. The tasks and documents referred to in the following subparagraphs are better articulated. 

The remit of the Agency is comparable with the remits of national regulatory authorities across the EU and follows the AVMSD idea of an independent regulator dedicated to the area of AVMS.

		Accepted. 

Item 1 in Article 11, paragraph 2 is deleted –

1) propose a development plan of the AVMS sector;   







		The tasks of the Agency decision-making body as stipulated by Article 13 correspond with the Agency’s mandate. The division of the competences between the Council and Director allows for a structure with clearly delineated responsibility and appropriate accountability and transparency settings. 



		General comment.



		Overall satisfactory, except for the grounds of dismissal set out in the Article 32 para. 1. 

It is suggested to amend Article 32 para. 1 to prevent misinterpretations of a relatively vague formulation “inaccurate information about himself”, likely to open the way to the dismissal of a member for political reasons. The proportionality of the measure would also deserve further examination.



		Accepted. 

Article 32, paragraph 1



1) found to have given inaccurate information about himself during the appointment or has failed to provide information about the circumstances relevant to the appointment, which relate to the restrictions laid down in Article 16 of this Law;





		Article 38 defines how the Director is appointed, what are the legal conditions for the position and articulates the tasks under the authority of the Director. The division of the competences between the Council and Director is clear and logical and allows for a structure with clearly shared responsibility and appropriate accountability and transparency settings. 

		General comment.



		Article 39 governs the conditions and procedure for dismissal of the Director. The third condition under para. 1 can represent a threat to the Director’s integrity. If the Director is responsible for the legality of Agency’s activity (Article 38.4) and at the same time may be dismissed for not implementing decisions and conclusions of the Agency Council, this can put him or her in jeopardy in case the Council’s decisions and conclusions are unlawful or exceed the Agency’s powers. 

It is suggested to delete Art. 39 para. 1 subparagraph 3. Since the relationship between the Council and Director is articulated in the law, the para. 1 subparagraph 3 is redundant.  

		Accepted. 

Item 2 in Article 39, paragraph 1 is deleted.



		Article 41 stipulates a mixed model of funding consisting of different fees, one off and annual, and for different services. It provides the Agency with independent funding and increases its resilience to sector-specific fluctuations. The VSPs participate in financing of the regulation via one-off registration fees. The absence of transfers from the state budget enables financial independence of the Agency from the state. 



		General comment.



		Article 42 sets out the basic principles of sound financial planning, transparency and accountability. The model is aligned with good practices. 



		General comment.



		Article 43 lists different types of fees and specific provisions related to them. The upper limit of the fixed amount of the annual fee, envisaged for on-demand AVMS and video-sharing platforms, seems high. Same is true for the fee, prescribed for distribution of linear AVMS. 



It is suggested to lower the upper limit of the fixed annual fees.

		Accepted.



The fees have been reduced by 0,5%.



Article 43, paras. 4 and 5 



The annual fee for the provision of on-demand AVMS and the annual fee for the provision of video-sharing platform services shall be fixed on the basis of:

1) a fixed amount for the period up to the end of the calendar year in which the activity was commenced; and

2) the annual income of the service provider obtained on this basis during the previous calendar year for the current year, provided that the amount of the fee may not exceed 4,5% of this revenue.

The annual fee for the distribution of linear AVMS shall be fixed on the basis of:  

1) a fixed amount determined on the basis of the size of the area in which the services are provided, for the period up to the end of the calendar year in which the activity was commenced, provided that the amount of the fee may not exceed the amount of the annual broadcasting fee for the same area and through the same platform used for the provision of the service (terrestrial broadcasting systems, cable systems, public fixed or mobile telecommunications networks, satellite distribution systems and other electronic communications networks); and

2) the annual income of the service provider obtained on this basis during the previous calendar year for the current year, provided that the amount of the fee may not exceed 3% of this revenue.





		Article 47 establishes that “It shall be prohibited to provide AVMS (…)” that “encourage or enable the promotion of (…) change of constitutional order”. The idea of posing a threat to national security of constitutional order can be potentially associated to many fully legitimate critical political discourses, particularly those that question certain aspects of the political system enshrined, precisely, in the Constitution. This article may leave the door open to the prohibition of expressions or opinions which, on one hand, may merely consist of an indirect or presumed invitation to the changes mentioned, and/or, on the other hand, were expressed without the intention of creating a risk of violent upheaval. The latter may particularly affect the public expression of certain forms of political criticism, thus endangering the dissemination of fully legitimate pieces of protected speech, according to the applicable regional and international standards. 

It needs to be reminded that the ECtHR has established since its first decision on freedom of expression that such right does not only cover “information” or “ideas” that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State or any sector of the population. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no “democratic society”.



It is therefore recommended to eliminate this provision or to narrow it down to cases of use of violent or illegal means. 



		Accepted. 



Article 47, paragraph 1



It shall be prohibited to provide AVMS and distribute linear AVMS that:



1) encourage or enable the promotion of violent endangerment or illegitimate change of constitutional order;





		Article 50 provides a good basis, although very general. Further elaboration is left to the Council and AVMS providers (via their own action plans). There is a risk of insufficient implementation of the provision in practice. 



It is therefore recommended to consider options for a more definite wording. 





		Accepted. 



We deem that the proposed definition has already sufficiently specified the provision according to which it is clear who the holder of the obligation is, who is in charge of supervision, and the manner of reporting.

Article 50

The Agency shall encourage AVMS providers to progressively make their services more accessible to persons with disabilities through proportionate measures and to adopt action plans for the implementation of these obligations.

AVMS providers shall provide emergency information, including public communications and announcements in cases of danger to life and human health, country security and public order and peace, in a manner which is accessible to persons with disabilities.

AVMS providers shall inform the Agency at least every two years of the implementation of the measures set out in paragraph 1 of this Article.



More detailed measures set out in paragraph 1 of this Article and requirements for their implementation shall be laid down by the Agency Council.





		Article 53 provides a welcome statutory recognition of co- and self-regulation and is faithful to the wording of Article 4a of the AVMSD as regards the principles guiding codes of conduct. However, it is not for government to say which areas may be self-regulated, but in which areas self-regulation is particularly encouraged.



It is recommended that the wording is turned from prescribing to stimulating, as the current wording reads too restrictive. 





		Accepted. 





Article 53 



Co-regulation or self-regulation may regulate, in accordance with this Law, the manner and requirements  



Koregulacijom ili samoregulacijom mogu se, u skladu sa ovim zakonom, urediti način The Agency shall encourage the use of co-regulation and self-regulation to define the manner and requirements for the implementation of:  



1) measures for the availability of content which may impair the physical, mental or moral development of minors in such a way as to ensure that minors will not normally hear or see them;  

2) measures to provide sufficient information on the content set out in item 1 of this paragraph; 

3) rules of conduct of AVMS providers regarding audiovisual commercial communications, accompanying or included in children's programmes, for alcoholic beverages, foods and beverages containing nutrients and substances with a nutritional or physiological effect, in particular fat, trans-fatty acids, salt or sodium and sugars, of which excessive intakes in the overall diet are not recommended;

4) rules that audiovisual commercial communications may not emphasise the positive quality of the nutritional aspects of foods and beverages referred to item 3 of this paragraph;

5) rules relating to audiovisual commercial communications; and 

6) rules regarding video sharing .platforms.

The relations set out in paragraph 1 of this Article shall be regulated by a code which:

1) is such that it is broadly accepted by the main stakeholders (associations of AVMS providers, consumers);

2) clearly and unambiguously sets out its objectives for which it was adopted;

3) provide mechanisms or lay rules relating for the effective enforcement of the identified obligations;  

4) provide for transparent and independent monitoring and evaluation of the achievement of the objectives aimed at; 

5) provides for effective and proportionate sanctions in the event of breaches of standards;  and

6) is approved by the Agency Council, in case of co-regulation. 



The Agency Council shall publish on the Agency's website acts referred to in paragraph 2 of this Article. relating to the manner in which matters are regulated in accordance with this Article.





		Articles 54-56 stipulate basic conditions for performing broadcasting activity, also with regard to some fundamental content related obligations, such as protection of minors and the use of national official languages, as well as some technical obligations (storage of recordings for the purpose of monitoring). 

As regards protection of minors, the articles correctly transpose the AVMSD. The Draft Law however does not seem precise enough on the storage obligation and should be therefore amended with provisions specifying for which purpose(s) and under which conditions there should be storage of the recordings of broadcasted contents.



		Accepted. A new paragraph has been added. 

Article 55, paragraph 5

(5) Broadcasters shall keep recordings of broadcast content for at least 30 days of the date of broadcasting and, in case of complaints or disputes, shall, at the request of the Agency, submit without delay a recording of the broadcast content and keep it until the end of the proceedings. 





		Articles 60-64 correctly transpose European audiovisual works and audiovisual works of independent producers, while articles Article 65-66 on “own production” represent a national law specific. 



To increase the legal predictability, it is recommended that the share of “own production” be specified in the law. 





		Accepted.

The proposed provisions (Articles 65-66) provide sufficient legal predictability and recognize the importance of own production in broadcasters' programs.



The proposed recommendation that the regulator define the specific parameters of the minimum share of own production by a sub-legal act will provide the necessary flexibility in using this measure in a way that can take into account the degree and challenges of market development, as well as media sustainability and diversity.

Therefore, minimum share of own production will be set out in more detail by a sub-legal act issued by the regulator's council on the basis of a public debate in which all interested stakeholders will be given an opportunity to provide their opinions and suggestions.





		The articles dedicated to public service broadcasters (Articles 74 to 89) form an important part of the law that would be better placed in a separate act on public service media. Once adopted, the Law on AVMS will interfere with the act, governing the public service broadcaster, and may override its provisions. This Draft Law directs to special law on founding acts of PSBs and financing agreements for more specific provisions. Since the special law on public broadcaster is currently also in the process of revision, the legislator must take special care to ensure that both laws are harmonized and to prevent the possibility of legal ambiguities or gaps. 

The authors of this legal analysis are not familiar with the current version of the Draft Law on RTCG and were not asked to check the consistency of the two acts. But since previous analyses have pointed to some serious shortcomings of the Draft RTCG Law, including those with regard to the envisaged public service contract, it is recommended to pay special attention to the interaction of these two acts.



The management bodies of PSBs, as proposed by the Draft Law on AVMS, which is the subject of the current analysis, are designed in a way to prevent concentration of political power, while the envisaged public service contract is meant to ensure clarity on content obligations, a certain financial stability, transparency over financing, and accountability. Many of these provisions remain at a general level, therefore, the assessment of their impact in practice is possible only with full knowledge of subordinate acts to which the Draft Law refers. 



It is therefore recommended that the legislator and other competent bodies involved in the preparation of subordinate legislation and other envisaged acts ensure that there is no distortion of the principles of independent public service broadcasters. 



Special attention should be paid to public service contracts which should avoid too detailed programme obligations. In a fast-changing media world, it can be difficult to plan for three years in advance, and since the process of adoption and amendment of public service contracts is administratively complex, this can create problems, particularly for local broadcasters with small resources. 



		Accepted.



The rules shall apply accordingly. (Articles 81 – 83 have been corrected)





Public service contract

Article 81



In accordance with the principles of editorial autonomy, financial and institutional independence of public broadcasters, the Public Service Contract is concluded between the state administration body competent for the media and the national public broadcaster, or the municipal body competent for the media and local public broadcaster (hereinafter referred to as the “Contract”)

The contract shall be concluded for a period of at least three years, in accordance with macroeconomic and fiscal policy guidelines of the national public broadcaster, and in accordance with budget plans and projections of local public broadcasters.

Prior to the contract conclusion, the public broadcaster shall prepare a proposal for programme content for the contractual period and hold a public debate thereon for a period of 45 days, in order to allow the public to state its views as to whether the proposed programme content fulfil the obligations laid down in Article 75 of this Law.

The contract shall establish the type and scope of all public services provided by a public broadcaster within the meaning of Article 75 of this Law.

The amount of financing for public service provision set out in the contract shall not exceed the net expenditure necessary to provide those services.  

In determining the net expenditure of providing public services, account shall be taken of any direct or indirect revenue arising from the provision of those public services.

If the contract is significantly altered due to programming obligations of public broadcasters, the procedure pursuant to paragraph 3 of this Article needs to be carried out.

The significant change of paragraph 10 of this Article implies a change of more than 10% of the contractually planned programme content quotas for public services within the current business year and if this significantly affects the implementation of the overall programming obligations under the contract.

The public broadcaster shall submit the contract and its amendment to the Agency no later than 15 days of the date of its conclusion.

The contracting parties shall conclude a new contract within 90 days after the expiration of the current contract.

Where a contract is not concluded in accordance with this Law, temporary monthly financing of the local public broadcasters shall apply in the amount of 1/12 of the total expenses for the previous year, that is, of the national public broadcaster in the manner regulated by the law governing the area of the national public broadcaster.

Pending the contract conclusion, the public broadcaster shall perform its role pursuant to the principles of political, institutional and financial independence, in accordance with the obligations, goals and mission of the public broadcaster. 

Contents of the contract

Article 82

The contract shall include public services which have to be provided by the public broadcaster, pursuant to Article 75 of this Law, as well as the number of television and radio programmes and electronic publications.  

Notwithstanding the programming obligations defined by the Contract, the public broadcaster may, in accordance with Article 81, paras. 7 and 8 of this Law, produce and purchase other programme content which is in accordance with the public interest and mission of the public broadcaster.

The contract shall set forth the financing of public services provided by a public broadcaster by years and sources, as well as the powers and obligations of the public broadcaster in relation to the management of funds for the implementation of the contract.

Introducing new services

Article 83

Public broadcasters may introduce significantly new AVMS on new distribution platforms intended to the general public, provided that they meet the democratic, social and cultural needs of the society and do not lead to disproportionate market consequences which are not necessary for fulfilling the public service remit.

Significantly new AVMS, within the meaning of paragraph 1 of this Article, is considered to be a service provided for the first time and substantially different from the services provided by the public broadcaster, as well as a service that has been significantly modified in terms of its contents, technical access and target group to which it is intended.

The proposal to introduce a significantly new AVMS or several such services must include an accurate description of the services and the justification for their introduction, the target group to which the services relate, the cost of providing the services and an assessment of the possible effects on the market.

Before introducing significantly new AVMS or several such services, the public broadcaster shall conduct a public debate pursuant to Article 81, paragraph 3 of this Law.

After the public debate, the public broadcaster shall submit a proposal for the introduction of a significantly new AVMS or several such services to the body competent for state aid for its opinion.

The public broadcaster shall submit comments and suggestions obtained in the public debate and the opinion of the body competent for state aid to the council of the regulatory body.





		Articles 90 to 96 establish a series of legal conditions applicable to the providers on on-demand audiovisual services. 



Regarding programme content, article 91 sets that “(c)ontent of on-demand AVMS, which may impair the physical, health, moral, mental, intellectual, emotional and social development of minors, shall be only made available in such a way to ensure that minors are least likely to normally hear or see it”. This provision needs to be connected with the general rules established in article 55 of the draft law, which in principle refers to broadcast content, that is linear audiovisual services only. This article states that in cases of content that “seriously” impairs the development of minors, such as pornography or gratuitous display of brutal or extreme violence, it “shall not be permitted in general programmes, nor in specialized programmes without applying the highest degree of technical protection”. 

Regarding programme content, article 91 sets that “(c)ontent of on-demand AVMS, which may impair the physical, health, moral, mental, intellectual, emotional and social development of minors, shall be only made available in such a way to ensure that minors are least likely to normally hear or see it”. This provision needs to be connected with the general rules established in article 55 of the draft law, which in principle refers to broadcast content, that is linear audiovisual services only. This article states that in cases of content that “seriously” impairs the development of minors, such as pornography or gratuitous display of brutal or extreme violence, it “shall not be permitted in general programmes, nor in specialized programmes without applying the highest degree of technical protection”. 

Considering the nature of technical characteristics of the provision of on-demand audiovisual media services, and despite the fact that the third paragraph of article 91 refers to the power of the regulator to decide on the manner and conditions to implement the measures announced in the previous paragraph, it is recommended that: a) the proposal includes the reference (at least in an exemplificative form) of possible measures to be implemented in cases of content that may impair minors’ development (age and content classification, special kids profiles, information for users, etc.), and b) this article also contemplates the possible dissemination by on-demand providers of content that seriously impairs minors’ development, under the strictest technical measures (specific passwords, specific consent, confirmation of user’s identity, etc.).

Article 92 regulates the so-called programme category document to be elaborated by these service providers. On-demand service providers shall be free to determine the different types of content they include in their catalogues and have also the autonomy to adapt their offer to the evolution of the market. In addition to this, there are no reasons of public interest that may justify the need for public authorities to be informed, on a regular basis, about the choices, in terms of content, made by on-demand audiovisual media services providers. In case the dissemination or the offering of a specific piece of content may violate any legal provision, the intervention of the authority shall always be ex-post. For all these reasons, it is recommended to simplify the requirements regarding the programme category document. Service providers only need to respect the obligation to provide a general overview of the catalogue and information about the percentages of content and the fulfilment of obligations that are derived from a legal requirement (i.e. European audiovisual works, protection of minors, etc.). 

Article 93 imposes on on-demand service providers the obligation to “secure at least a 30% share of European audiovisual works in its programme catalogue and adequately ensure prominence of those works”. This provision is fully in line with the requirements established by the AVMSD. However, next paragraph also establishes a possible exception by stating that “(t)he obligation set out in paragraph 1 of this Article shall not apply to AVMS providers with a low turnover or a low audience, nor to on-demand AVMS providers where those measures would be impracticable or unjustified by reason of the nature or theme of the AVMS content offered”. This exception is indeed contemplated in the AVMSD as well. However, the legislator cannot merely reproduce it in the same vague and broad terms but should rather establish some more detailed and objective criteria that will determine clearly the cases when the exception in question will be applicable. In this area, the mere referral to future decisions to be adopted by the regulator is not satisfactory either in terms of legal certainty for service providers. For these reasons, it is recommended that this provision includes, at least, some general criteria vis-à-vis the application of exceptions to the obligation of including a share of European works in the respective catalogue.

		Accepted.



Article 91 amended to read as follows:



Article 91



Prior to including a certain programme content into the catalogue of programmes and commencing its distribution, the on-demand AVMS provider shall obtain the prior written consent of the rights holder.



Content of on-demand AVMS, which may impair the physical, health, moral, mental, intellectual, emotional and social development of minors, shall be only made available in such a way to ensure that minors are least likely to normally hear or see it with the application of measures that include, but are not limited to, content categorisation, age verification tools, or other technical measures.

Content of on-demand AVMS, which may seriously impair the physical, health, moral, mental, intellectual, emotional an social development of minors, that include, but are not limited to, pornography or gratuitous display of brutal or extreme violence, shall be made available only with the application of the technical protection measures of the highest degree, which include, but is not limited to, the use of a specific password, confirmation of identity or other technical measures.

  

More detailed requirements for the application of measures set out in paragraph 2 of this Article shall be laid down bz the Agency Council. 



We think that Article 92 has already maximally simplified and reduced to a minimum the requirements related to the programme category document, which the expert himself mentions.  



We think that paragraph 2 in Article 93 provides for “general criteria” for defining exceptions to the obligation to provide European works in the catalogue, the volume of turnover (revenue from services), number of users, as well as feasibility and sustainability of the measure given the nature and subject matter of the AVM content offered.







		Articles 95 to 97 include a series of provisions applicable to the so-called distributors of linear audiovisual services.

According to article 95 (in connection with article 147), these service providers must be registered before the audiovisual regulator. The nature and regime of this registration procedure is not completely clear and may lead to legal uncertainties with regard to the obligations and responsibilities of these specific type of service providers.



It needs to be particularly underscored that according to applicable Council of Europe standards, as well as EU legislation, distributors of audiovisual services neither can be considered media service providers nor hold any editorial responsibility vis-à-vis the media services they transmit. For this reason, the obligation included in article 97.3 in the sense that distributors need to “distribute programme content in accordance with the programme standards laid down by the Agency Council” imposes on distributors a responsibility with regards to content provided by third parties (i.e., actual audiovisual media service providers) which is not acceptable and thus needs to be eliminated. 



In addition to this, it is recommended to simplify and clarify (in articles 95 and 143 to 147, applicable to distributors different from multiplex operators), the “registration” process by distributors before the audiovisual regulator. In particular, distributors must only have the obligation to notify or communicate to the regulator certain basic aspects of their activity, particularly the following: a) type, coverage and legal registration or authorisation of the respective distribution (telecommunications) network, b) number, identification, country of origin and service provider holding editorial responsibility of programs (channels) they distribute, and c) information related to the fulfilment of must-carry rules and other legal obligations imposed by article 96. This communication must suffice in order for this service providers to launch their activities. Additionally, this article contains a paragraph that aims at guaranteeing that “(e)ach linear AVMS shall qualify to be treated under the same distribution-related conditions, depending on the commercial interests and technical capacity of the linear AVMS distributor”. This provision (at least in its English version) looks quite vague. In order to avoid any conflict in its enforcement, it is recommended to redraft the paragraph in question in order for it to be clearly understandable and applicable, particularly regarding the criteria according to which economic agreements between AVMS service providers and distributors need to be governed. 

Most importantly, the draft law also needs to incorporate specific obligations applicable to all types of distributors regarding the existence of measures and tools available for users in order to limit the access by minors to content that may impair their development.

Last but not least, and with regards to the rules on subscription agreements set in article 147, it is also recommended to incorporate the obligation that contracts specify and instruct users about measures implemented and available to restrict access by minors to certain types of content, as well as to prevent service providers from including specific categories of content (particularly +18 packages) as part of the “basic offer”.



		Accepted.



Article 97, paragraph 1 is amended to read as follows:



Linear AVMS distributors shall:

1) adhere to the list of radio or television programmes included in the programme list;

2) 2)	previously inform the Agency in writing of any change in the list of radio or television programmes, as well as changes in the number and structure of programme packages;

and

3) make measures and tools available to users in order to restrict the access of minors to content that may impair their physical, health, moral, mental, intellectual, emotional and social development, so that minors are least likely to hear or see them under normal circumstances;



3)4) ensure that the basic package does not distribute programmes that broadcast continuously and on a daily basis content that may impair the physical, mental or moral development of minors and which are categorised as inappropriate for minors under 18 years of age distribute programme content in accordance with the programme standards laid down by the Agency Council.







		Articles 112 to 114 regulate certain aspects of political advertising through audiovisual media.

These provisions are in many aspects vague and unclear and may trigger several important doubts in terms of interpretation and enforcement.



The definition of political advertising refers only to communication about a “confirmed electoral list or a candidate or their activities, ideas or political views”. This means that any other political message thus not necessarily linked to a specific candidacy or political force will remain outside this definition and therefore stay in a sort of legal vacuum. Examples of this nature would be campaigns organised by civil society or other non-purely political organizations on matters belonging to the political agenda (abortion, adoption or appeal or controversial legislation, external policy, human rights, etc.). Considering the non-economic or professional nature of this kind of messages and the difficulties to consider them under the general provisions on commercial communications, it is foreseeable that they trigger problems in terms of applicable legislation. It would therefore be advisable to broaden up the definition of political advertising in order to cover cases such as the mentioned ones and provide legal certainty.

Article 113 attributes to the regulator the responsibility to “issue a regulation governing in more detail conditions for the exercise of broadcasters' rights and obligations with respect to election campaigns and political advertising”. This provision only seems to refer to political advertising during election campaigns. Does this mean that any sort of political advertising outside election periods cannot be regulated by the Agency and therefore remain free under the sole and very succinct limits included in the law? It is recommended for the proposal to clarify the regime applicable and the competences of the regulator vis-à-vis all sorts of political advertising within and outside election campaigns.

Article 114 establishes that political forces participating at election campaigns “may file a complaint regarding the work of the broadcaster within the meaning of Article 55 of this Law”.

This article also establishes a special procedure for the handling of this specific type of complaints. Article 55 establishes a series of basic principles regarding editorial content in areas including human dignity, protection of minors, or the use of Montenegrin language. 

Considering the existence of other relevant  legal principles included in the law regarding audiovisual communications  it is difficult to understand why complaints must only be formulated on the basis of article 55, and no other provisions included in the law. It would be recommended to amend this omission. At the same it, it is advisable to establish that such special procedure is to be understood and applied without prejudice to the right of any citizen to file a complaint before the regulator on the basis of the general applicable procedure, also with regards to content consisting of political advertising.

		Accepted.



The articles of the Draft Law mentioned are the provisions contained in the existing law. They are the result of the implementation of the OSCE ODIHR recommendations on the need to improve the framework for political advertising through electronic media during the electoral campaign, which referred to:



„14. Effective supervision of media compliance with the law during the electoral campaign could be strengthened by a proactive independent body authorised to decide on complaints and take prompt and effective action against infringements of the law.




15. The existing legal framework for the media would benefit from a revision to clearly define a political advertisement.”

 

Taking into account that in 2016, there was a specific political moment in which there was no majority in the Parliament of Montenegro for the adoption of recommendations under the Law on Election of Councillors and Members of Parliament, these recommendations were implemented under the Law on Electronic Media.



For this reason, the provisions in the current Law on Electronic Media, as well as in the Draft Law on AVM Services, are limited to political advertising during the electoral campaign.



Taking into account that this set of provisions falls within the set of rules related to the conduct of elections, and that it is recommended that these rules not be changed shortly before the elections, we think that their validity should be ensured until the end of 2020, when regular parliamentary elections will be held. Therefore, within the transitional and final provisions of the new law, we are introducing an exception in Article 181, which reads:



„On the day of the entry into force of this law, the Law on Electronic Media shall cease to be valid, with the exception of Art. 112 through 114, which shall apply until January 1st 2021.“



Congruent to the comments of the CoE experts, there will be no provisions in the new law related to political advertising (we are deleting Articles 112 through 114 from the Draft Law which was the subject of the CoE's expertise). Recognising the importance of comprehensive regulation of political advertising (entities, topics ...), the Government will regulate advertising in a comprehensive manner, including political advertising, in the new Law on Advertising.



 



		Articles 115 to 119 of the proposal refer to the regulation of certain aspects of the activities of video-sharing platforms. These articles only reproduce the provisions already included in articles 28a and 28b of the AVMSD, although a few paragraphs from the latter are missing, and some of the mentioned provisions have been in fact simplified or reduced. 



It is clear that this is a new regulatory territory, which creates many doubts and leaves lots of room for interpretation. It also needs to be noted that most popular and used video-sharing platforms are not established in Montenegro, which means that these provisions may not need to be applied extensively or to significant service providers. This being said, the introduction of more detailed provisions, adapted to the specific characteristics of the Montenegrin legal system is advised. 



		Accepted.



Please note that the European Commission has not yet adopted guidelines for the implementation of the AVM Services Directive, ie. regulating video sharing platforms.



The provision contained in the Draft Law was adopted with special regard so as to cover the basic issues (who is competent and what the minimum obligations of providers are) and to leave enough space to apply the guidelines of the AVM Services Directive when they are adopted.



When the European Commission adopts guidelines on the implementation of the AVM Services Directive, and for the purpose of full implementation, the part concerning video sharing platforms shall also be implemented.





		Articles 120 to 153 of the proposal are devoted to regulating the procedures to issue authorisations and register the different types service providers covered in the text of the law. 

This wide range of provisions contains a series of problematic aspects that would need to be properly addressed.



Technological neutrality

Article 120 includes a list of technologies for the transmission and distribution of audiovisual media services, which appear to be subjected to different legal regimes. The provision of linear services through terrestrial airwaves, satellite or cable systems requires the obtention of an authorisation. In the first case, broadcasting rights must be granted through a public competition. As an exception, broadcasting using the Internet as a distribution platform does not entail an obligation to obtain an authorisation but to submit an notification to the Agency in writing prior to the start of programme broadcasting (which is not further regulated in the text of the law). Last but not least, articles 138 and 139 establish a specific and similar procedure of registration for the provision of on-demand audiovisual services.

The procedures need to be simplified according to the following recommendations:

a)	The provision of audiovisual media services using terrestrial airwaves must be subjected to a licensing procedure based on the public competition regime regulated under articles 121 to 126.



b)	The provision of audiovisual media services using any distribution platform other than terrestrial airwaves must adapt to articles 138 and 139.



Public competition procedure

The public competition procedure for those aiming at getting an authorisation/license for the provision of audiovisual services through frequency resources needs to be improved in two aspects:

a) a)	The requirement for competitors to provide “proof that the legal person who is the applicant or the responsible person of the applicant has not been convicted of abuse of official authority or offences in the economy” seems a bit too broad (particularly the second part) and might lead to arbitrary or unjustified exclusions. It is therefore recommended to replace with a clearer exclusion, referring to very specific serious crimes, directly related to the use of public resources. In addition, it is also advised to introduce a time limit for the application of these provisions, in order to avoid permanent and thus disproportionate exclusions.



b) a)	The requirement for competitors to provide “proof that the legal person who is the applicant or the responsible person of the applicant has not been convicted of abuse of official authority or offences in the economy” seems a bit too broad (particularly the second part) and might lead to arbitrary or unjustified exclusions. It is therefore recommended to replace with a clearer exclusion, referring to very specific serious crimes, directly related to the use of public resources. In addition, it is also advised to introduce a time limit for the application of these provisions, in order to avoid permanent and thus disproportionate exclusions.

		Accepted.



Article 122, paragraph 3, is amended to read as follows:

Where several eligible persons have applied to a public competition for the granting of broadcasting rights for the use of the same radio frequency or multiplex capacity, the applicant which, in accordance with the published scoring methodology, obtains more points based on the criteria referred to in paragraph 2 of this Article, shall be given priority. provides a greater guarantee to contribute to better quality and greater diversity of programme or programme content in the territory where the programme is to be broadcast , 





Article 124, paragraph 2, item 5



5) proof that the legal person who is the applicant or the responsible person of the applicant, has not been convicted of abuse of official authority or offences in the economy within five years prior to the announcement of the public competition; and





Article 129 is amended to read as follows: 



The authorisation to broadcast shall be issued:

1) for a period of ten years for broadcasting programmes through digital or analogue terrestrial transmission;  

2) for an indefinite period of time for broadcasting programmes through cable, internet or satellite transmission.



As an exception to paragraph 1, item 1 of this Article, an authorisation may also be issued for a longer period if the broadcaster invests substantially into infrastructure from its own funds.







		Article 140 of the proposal establishes that “(a) legal entity that intends to use terrestrial broadcasting frequencies for the distribution of radio and/or television programmes, shall acquire the status of a multiplex operator by obtaining an authorisation to provide linear AVMS distribution services, based on a public competition and it shall be entered in the register of distributors”. 

It is important to note that this specific procedure is not applicable to those aiming at using frequency resources to provide audiovisual media services. This activity is subjected, as it has already been noted, to the public competition licensing procedure contemplated in articles 123 and 124 of the proposal. From the provisions included in article 140 it can be concluded that they intend to apply to telecommunications operators aiming exclusively at providing transmission or distribution systems to linear and terrestrial audiovisual service providers. This is particularly problematic due to the following considerations:

a) Imposing to a telecommunications network and/or service provider an authorisation/registration requirement exclusively based on the type of service it distributes or transmits is in contradiction with the general principle of liberalization that must preside the provision electronic communications services, according to article 12 of the European Electronic Communications Code. 

b) The consideration expressed above means that only audiovisual service providers aiming at using terrestrial frequencies can be subjected to a public competition selection procedure. Once these providers obtain the corresponding license/authorisation, they may sign a contract with an electronic communications service provider who has an authorisation according to the legislation generally applicable to the latter services.

c) This must be understood without prejudice to the possibility of establishing public competition procedures for the exploitation of one or more multiplexes in cases where this procedure is not only aimed at authorising the activities of one or more network operators, but also the specific audiovisual media services they distribute. In such cases, the selection must take place on the basis of the diversity, pluralism, quality and other criteria already established in article 122.  

		General comment.



		Article 149 of the proposal regulates the procedure according to which “before starting the provision of a video-sharing platform service”, service providers shall “submit a written application to the Agency”. This provision is in contradiction with applicable EU law rules. According to the AVMSD, and particularly article 28a.1, a video-sharing platform service provider is not an audiovisual service provider, but a provider of information society services, according to the parameters and definitions established in the e-commerce Directive. For this reason, and in line with the provisions contained in article 4.1 of the Directive?, providers falling under such category cannot be “subject to prior authorisation or any other requirement having equivalent effect”, although States may require service providers to “render easily, directly and permanently accessible to the recipients of the service and competent authorities” the information mentioned in article 5. of the Directive.

Consequently, provisions included in article 149 establish a registration requirement and procedure incompatible with the applicable EU legal framework, and therefore need to be replaced, with an obligation of transparency in the terms referred above and regarding matters included in the mentioned article 5 of the e-commerce Directive. 



		Accepted.



Article 149

Before starting the provision of a video-sharing platform service, legal or natural entities shall notify the Agency in writing.

The notification set out in paragraph 1 of this Article shall be submitted to the Agency, at least 15 days before the start of the provision of on-demand AVMS. 

The notification set out in paragraph 1 of this Article shall contain information on:  

1) the applicant;

2) name of the video-sharing platform service; and

3) electronic communications networks and services for access to the video-sharing platform. 

The notification set out in paragraph 1 of this Article shall be accompanied by proof that the applicant is registered for carrying out an economic activity.

The notification set out in paragraph 1 of this Article shall be submitted on a form laid down by the Agency.  

Provisions of this Law relating to the application procedure for the provision of on-demand AVMS shall apply accordingly to the notification procedure set out in paragraph 1 of this Article.

The video-sharing platform provider shall notify the Agency of the change of information set out in paragraph 3, items 1 and 2 of this Law, within 15 days of the date of the change, that is, of the change of information set out in paragraph 3, item 3 of this Law, at least 15 days before the scheduled change date.

The video-sharing platform provider shall provide the service user with easy, immediate and continuous access, in particular to the following information:

1) the name of the service provider;

2) the head office or residence address, e-mail address, or website of the service provider; 

3) the number under which it is entered in the register of video-sharing platform service providers;  

4) the country of establishment of the service provider within the meaning of Article 115 of this Law;    

5) the competent regulatory body in the country referred to in item 4 of this paragraph;

6) tax code if the service provider is liable to pay VAT. 

 

Please note that Article 149 is in line with the Electronic Commerce Act which implemented the Electronic Commerce Directive.  



It is possible that there was a translation error, because it does not provide for the application, but the notification to the Agency.





		Penal provisions included in article 170 of the proposal are generally in line with international and regional standards, particularly from the point of view of the main requirements of legal certainty, necessity and proportionality. 

This being said, the proposal contains a series of issues, under article 170, that would need to be properly addressed:

a)   a)	The first paragraph of this article states: “(l)egal entities shall be punished for a misdemeanour with a fine ranging from €500.00 to €20,000, if they (…)”. The last two paragraphs of the same article also establish: “the (r)esponsible person in the legal entity and the natural person shall also be fined for misdemeanours set out in paragraph 1 of this Article with a fine ranging from 300.00 EUR to 2,000 EUR”, and “(e)ntrepreneurs shall also be punished for the misdemeanours set out in paragraph 1 of this Article by a fine ranging from 500.00 EUR to 5,000 EUR”. These provisions are quite confusing due to the fact that, as a matter of principle, legal liability for illegalities in the field of AVMS lies in the entity that holds the editorial responsibility over the content that has been distributed. From the current wording of the proposal, it is not easy to ascertain, besides the mentioned legal entities, who are the “responsible person” and the “entrepreneurs” mentioned in the latter paragraphs. It is therefore recommended to eliminate these provisions and concentrate all responsibility on media service providers as such.  

b)	It is recommended, in line with what has been previously elaborated in this analysis, to eliminate all provisions that hold distributors of any kind responsible for the content they facilitate.



c) Article 170 contains a series of possible infractions related to the non-respect of the rules applicable to video-sharing platform service providers. Considering the vagueness and uncertainty of some of these rules, it is recommended to provide clearer definitions with regards to the specific obligations and legal regime applicable to these actors. 

		Accepted.
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