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“The Rule of Law in Montenegro – yesterday, today and tomorrow”

Dear hosts from the Klingendael Foundation, respected representatives from the Kingdom of the Netherlands institutions, your Excellencies dear ambassadors, dear media representatives, ladies and gentlemen,  
It is an extraordinary pleasure for me to address you today on the occasion of the promotion of the study “Rule of Law strengthening in the process of expanding EU on the Western Balkans”. Let me use this opportunity to thank the author of the analysis, Mr Zoran Nečev, not only for this more than useful study but also for his contribution to the organisation of this gathering. Even though my address is much alike the lecture, I wish to distance myself from the verbatim meaning of the very word, since I do think honestly that before this distinguished expert public my address should take a form of a political-legal presentation with a historical touch.
“The Rule of Law in Montenegro – yesterday, today and tomorrow“ is the topic that encompasses two components: one referring to a territory – since it refers to the concrete state itself, and the other referring to the time – since it is placed in the time frame of the past, present and the future. The former frame is the solid one, finally shaped on 21 of May 2006, when Montenegro, after almost a century, regained its independence, the independence that had lasted for one whole millennium. The latter frame is a flexible one due to one simple reason – It might be that, in conformity with the current state of play, a more suitable title of this address could have been “The Rule of Law in Montenegro in the context of the European integration”. However, that title would limit our discussion to the period lasting from the day we signed the Stabilisation and Association Agreement until the day when we are hopefully to access the EU, but by doing so would it be a double limitation: on one hand, we would be denied from expanding on the period before the European integration, that is the period of transformation from one of the Yugoslav republics into the Montenegrin state, and, on the other hand, from the European vision of Montenegro as a MS. We have to learn about our yesterday in order to understand our today and anticipate our tomorrow.   
And our yesterday, when it comes to the law culture in Montenegro, dated 18 century, when the bishop and nation – builder Petar I Petrović Njegoš blessed Montenegro with Common Montenegrin Legal Code that was known with the people as the Code of Peter the First. That was the normative and institutional expression of deeper social change that was launched by Peter the First: all that was done for liberty at the battle field against the foreign enemies, all that was done by eradicating vendetta against the national enemies, the same was done in the area of establishing political community by this Code, this constitutional – legal code, based on the principle of the rule of law and separation of power. The Code established the judicial power in the shape of Court Council of Montenegro and Brda. That was the civilisational jump of Montenegro: all the preconditions were met for a country to become a state, a highlander to become a citizen and people to be united into the nation. 
On a global scale, at that time the American Constitution was passed and French law was codified, so Montenegro jumped on the same civilisation wagon of building up the law tradition. The following century was devoted to the process of internal integration and strengthening of the state, whose independence was recognized at the Berlin Congress, which, again, accelerated further social transformation, institutional reforms and overall progress of the country. That progress was mostly visible probably in the field of culture, especially the law culture, by overcoming archaic customary practice and by codification of the property law on the basis of the European jurisprudence and experience, in the General Property Code, the grandiose masterpiece of brilliant Valtazar Bogisic. Keeping the pace of the movements and beliefs predominant in the Western Europe legislation and practice at that time, he introduced the ideas of civil liberalism and democracy, while, on the other hand, he was fully aware, as he used to say, of the uniqueness of the state that would put in place the Code, he managed to place Montenegro among the states that were cherishing the modern European jurisprudence.  

We could even argue that the Bogisic approach might be hiding the formula of success for the current challenges that we are facing, couldn’t we? One century later, Montenegro is facing the similar task, isn’t it? Is today’s generation of Montenegrins since 21 May 2006, just alike our predecessors after Berlin Congress, before another huge and difficult obligation of building up the state architecture in accordance with the European standards? 

So, up until the end of 19 century, Montenegro had been fighting to survive, then, the whole 20 century we spent in different forms of Yugoslav unions, and it was not earlier than the beginning of the 21 century that we decided to shape our own destiny. One should not forget that Montenegro lived through the first half of the twentieth century without the name, the second half with the restored pride but in one feudal state and socialistic system, that apart from many advantages, was not fully compliant with the values of the modern Europe: with democracy, rule of law, market economy, human rights and freedoms. That is why we should take the Berlin wall fall as the starting point of the process that is nowadays mainstreamed through European and Euro-Atlantic integration, the process that brought about the multiparty system as a prerequisite for democracy and the rule of law.  However, the war that was raging in the former Yugoslavia prevented Montenegro from moving with the desirable pace towards establishing its democratic and prosperous society. Montenegro had no chance of being the isolated island of prosperity surrounded by war and suffering. But, if you take another look, Montenegro was an island indeed: as a part of the Federal Republic of Yugoslavia, in early nineties, Montenegro suffered from sanctions imposed by the United Nations, which was the reason why our society made use of those mechanisms of economic survival that are known in theory and practice as the grey economy, backed by corruption. There comes a time when Montenegro showed that we could live on our own: the grey market was reduced to a bearable level, multi party system became operational via democratic system of electing members of the Parliament, the institutions gradually took over the competencies of the federal authorities, and the awareness about own identity became stronger, In a nutshell, - the process of national emancipation (liberation) was underway. It is worth mentioning that throughout bloody reconfiguration of Yugoslavia, Montenegro was a safe harbor for tens of thousands refugees from Croatia, Bosnia and Herzegovina and Kosovo, as well as that we played an important role in the process of democratization of the region, by supporting progressive forces in Serbia. Allow me now to pose a question to you: Was it possible for Montenegro to work on the strengthening of the rule of law as one of its priorities, like some states from the former socialistic block did in the described circumstances? My answer is: it was not possible. All the conditions were met the day we regained our independence via democratic referendum on 21 May 2006 and entered without delay the process of European and Euro-Atlantic integration. 
However, we didn’t enter the process without the transition burden. Without those layers of experience that belong to the past, but which, if not removed, threaten the present. That is why the reforms we have launched are not a mere change in the form of institutional functioning, but rather the essential change of the society at large. We have stepped on the European and Euro-Atlantic integration path because we belong to Europe and wish to adopt the European standards, primarily those standards in the area of democracy such as independent and efficient judiciary, protection and promotion of human rights and fundamental freedoms, in a word – the rule of law as a precondition for the progress in all other fields. 
And really, the rule of law is the most frequent phrase in Montenegrin rhetoric. It is the point that accumulates the philosophy of the European integration, but also the point that weaves something that, I would say, has already got the shape of European integration phraseology: we have the inflation of phrases and cliché, superficial interpretations, shallow messages that resemble the ideological mantra from some earlier period…  It’s nothing unusual due to the fact that each and every idea has its own protagonists but also those who are vulgarizing it. 
Although I have been talking plenty of times on the rule of law, due to the fact that it is the first time that we meet here in Klingendael, I am both obliged and entitled to repeat certain issues. Well, for the United Nations, the rule of law refers to a principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards. It requires, as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability to the law, fairness in the application of the law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency.      

Here it comes our current moment in the field of the rule of law in Montenegro.  

The rule of law, as a sum of the components that are included in the definition, but also the rule of law as something being bigger than simply the sum of its constituent parts. In that sense, Montenegro is the rule of law state: we have the democratic governance limited by the Constitution and international instruments, laws that provide for democratic tools, and institutional and procedural guarantees of freedom – the division of power and independent judiciary, both at the institutional and individual level as the most important ones. That is the reality we live. However, the rule of law is now the issue of progress and wellbeing for everybody. The rule of law, as the sum of standards with the recognition of which we’ve been tasked is something we have been given in the course of European and Euro-Atlantic agenda. The sum of tasks described in no more than two words: strengthening and improving.
It has been defined in the EC screening reports in the chapters “Judiciary and Fundamental Rights“ and “Justice, Freedom and Security” , while the Action Plans for fulfillment of these recommendations are the opening benckmarks for the chapters 23 and 24. The drafting of the Action Plans reaches its final stage and it is a matter of days when the action plans will be submitted to the EC. These are the documents that we have been preparing with our partners from the EC, but also from the MS, via TAIEX mechanisms and peer-review missions. However, I must underline that immediately after being given the screening report in December last year, we started fulfilling the recommendations stemming from these documents, in line with our strategic approach of not waiting for challenges to come, but meeting them half way instead. Let me illustrate this approach: Montenegrin institutions have immediately undertaken the procedure to apply for observer status, without waiting this measure to be drafted in the action plans, as follows:   The Supreme Court in the Association of the Council of State and Supreme Administrative Jurisdictions of the EU, Office of the Supreme State Prosecutor in the  Network of Public Prosecutors at the Supreme Judicial Courts of the European Union, Judicial Training Centre into European Judicial Training Network and the Ministry of Justice in the  Network for Legislative Cooperation between Ministries of Justice of EU. Some institutions have already acquired the observer status and I am pleased to inform you that in the course of 2013, judging by the present time dynamics, this recommendation would be fulfilled.  

The key obligations, however, have been those at the national scale. So, when it comes to justice reform, we are a step away from passing the constitutional amendments on how to elect the key judicial office holders in line with the Venice Commission recommendations. Aiming at strengthening the efficiency of the judiciary, we prepared the Need Analysis for the court network rationalization that would serve as an analytical background for preparing the Rationalisation Plan. To that end, we consider the centralization of competences for trying and prosecuting of corruption and organized crime cases in one special court and one special prosecutor’s office respectively. 

We are keeping up the realization of the key reform projects, especially in the area of strengthening the independence and efficiency of the judiciary. We are just a step away from passing the constitutional amendments in line with Venice Commission recommendations that are prerequisites for moving forward in this very area. These amendments would encompass the Constitutional court, with the aim of strengthening its efficiency when dealing with the constitutional appeals. When it comes to the access to justice, the top priority is still the further implementation of the Law on free legal aid, as well as the passing of the Law on Damages for Victims of Crime, that will be one of the novelties in the Montenegrin legislation. In the field of international cooperation, we successfully implement the agreements on extradition of own citizens within the region, that resulted in breaking apart the criminal networks in the Balkans and arresting their bosses. We are to conclude the similar agreement with Italy. We have intensified the communication with EUROJUST aiming at opening negotiations on concluding the MOU. The National Police of Montenegro keeps cooperating successfully with the police forces from the region and Europe that as a result have the seizure of more than one tone of narcotics during last year in Montenegro. The ground for multilateral police cooperation will be strengthened by concluding the Operational Agreement with EUROPOL by the end of the current year. 
We remain fully committed in fighting organized crime and corruption, through strengthening of the legislative framework, through amending Criminal Code and its alignment with the European standards, UCAC Convention, but also with GRECO and MONEYWAL recommendations. Although the further alignment of the legislation remains one of our priority, we also pay full attention to the implementation of the adopted legislation, and to that end, we are working hard on further implementation of the Criminal Procedure Code, by regular police, prosecution and judicial trainings on how to best apply new mechanisms that are essential for the efficient fight against organized crime and corruption. We keep on strengthening the Special Investigation Team, as a nucleus of Special Prosecutor’s Office, that will be fully capable of targeting organized crime and corruption and conducting high-level investigations, with the focus put on their financial component.  

Certainly, parallel to the strengthening of the repressive mechanisms, we are working hard on preventing corruption by consistent implementation of the newly adopted legislation: Law on Political Parties Financing, Law on Conflict of Interests Preventing, Law on Lobbying, but special attention we pay to strengthening the integrity in the public sector and protection of whistleblowers and citizens who report on corruption. We are intensifying the public campaigns aiming at changing the mindset and raising the awareness of citizens on how much the corruption is harmful.  

The track record in the fight against corruption and crime have to be gradually strengthen, particularly when it comes to investigations, prosecution and judgments in the high –level corruption cases, as well as in the cases of confiscation of the assets gained by corruption and crime, despite the fact that Montenegro has achieved significant results in this field, and despite the fact that in the last two years Montenegrin authorities have seized property acquired by crime amounting to around 40 million euro.
Moreover, one of the priorities of the Government in this year is still the strengthening of the system of protection and promotion of the vulnerable groups of Montenegro, such as LGBT, persons with disabilities and Roma Ashkali and Egyptians. So we recently adopted two strategic documents aiming at improving the living of LGBT people and RAE population respectively. 
In a nutshell, the priorities of the Government of Montenegro in the area of the rule of law strengthening are the same. It has to do with the strategic approach to tackle the challenges that go with the European and Euro-Atlantic integration that the Government of Montenegro addressed even in the process that preceded the negotiations.  
Ladies and gentlemen,
Both yesterday and today, Montenegro belongs to Europe. That is why we want to adopt its standards. These are the standards that are not objective and static ones but rather the inter-subjective and dynamic ones. The European acquis is not made once for all, but it changes on a daily basis. That means that a state, even upon its accession to the EU, has to constantly improve its rule of law system. The proof for the afore said is the new EC approach in the Chapters 23 and 24 called “Strict and Fair”, that is for the first time being applied in the negotiation talks with Montenegro, but also within the EU, when it comes to the judiciary and fundamental rights, that is the justice, freedom and security.

And at the very end, let me conclude by saying something that we are sometimes prone to forget: strengthening the rule of law does not arise solely from our foreign policy priorities – EU and NATO membership. This is our national priority that is not an aim per se, but rather a tool for making better our standard of living, human rights and lives for all citizens and for future generations.  

This is our political investment into the European future of Montenegro.
Thank you. 
