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ABBREVIATIONS AND DEFINITIONS

	Accounting Body
	A part of Management Structure as defined by Decree on more detailed process of organisation of indirect management for the implementation of Union financial assistance under the Instrument for Pre-Accession Assistance (IPA III) (hereinafter referred to as: IPA III Decree)
Ministry of Finance - Division for National Fund and Managing of Accounts

	AFCOS system
	System through which coordination of legislative, administrative and operational activities is conducted for the purpose of protection of EU financial interests in Montenegro, as well as direct cooperation with European Anti-fraud Office (OLAF). 

	AFCOS
	Ministry of Finance - Department for Protection of the EU’s financial interests/AFCOS 
A body in the AFCOS system which has a coordinative role between the bodies in the Irregularities Reporting Structure and AFCOS coordinating body, and is a main contact point to OLAF in Montenegro. 

	AFCOS coordinating body
	Authorities as defined by Decision on the establishment of the Coordinating body for monitoring and management of the policy of prevention and fight of irregularities to protect the financial interests of the European Union (AFCOS network)
The role of AFCOS coordinating body is preventive and advisory. 

	Active corruption
	In accordance with IPA II Framework Agreement as well as IPA III Framework Agreement, active corruption is an intentional act of any person by which it is promised or given, directly or through an intermediary, any benefit to an official person for them personally or for a third person, in order to act or refrain from acting in accordance with their duty, or by conducting their function on the contrary to their official duties in a way which is detrimental or will probably be detrimental to EU financial interests. 

	CBC programmes
	Cross-border cooperation programmes



	IPA II Framework Agreement
	Framework Agreement between Montenegro represented by the government of Montenegro
 and European Commission on the arrangements for implementation of Union financial assistance to Montenegro under the Instrument for Pre-Accession Assistance (IPA II)

	IPA III Framework Agreement
	Financial Framework Partnership Agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of Union financial assistance to Montenegro under the Instrument for Pre-Accession Assistance (IPA III)

	IMS
	Irregularity Management System, web application which enables preparation and submission of irregularity reports to the European Anti-fraud Office (OLAF)

	IBFM
	Intermediate Body for Financial Management – authorities as defined by IPA III Decree

	IBPM
	Intermediate Body for Policy Management – authorities as defined by IPA III Decree

	IPA funds, IPA II , IPA III
	Instrument for Pre-accession Assistance of the European Union

	Support office to NAO
	A part of Management Structure as defined by IPA III Decree
Ministry of Finance - Division for Control Framework Management and System Supervision

	NAO
	National Authorising Officer

	NIPAC
	National IPA Coordinator

	Irregularity (applicable to IPA II)
	Any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator which has, or would have, the effect of prejudicing the general budget of the Union by charging an unjustified item of expenditure to the general budget.

	Irregularity (applicable to IPA III)
	Any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator or the IPA III beneficiary, which has, or would have, the effect of prejudicing the general budget of the Union by charging an unjustified item of expenditure to the general budget;

	OLAF
	European Anti-fraud Office

	PACA
	Primary administrative or judicial finding means a first written assessment by a competent authority, either administrative or judicial, concluding on the basis of specific facts that an irregularity has been committed, without prejudice to the possibility that this conclusion may subsequently have to be revised or withdrawn as a result of developments in the course of the administrative or judicial procedure

	Passive corruption
	In accordance with IPA II Framework Agreement as well as IPA III Framework Agreement, passive corruption is defined as deliberate action of a civil servant, who, directly or through an intermediary, requests or receives advantages of any kind whatsoever, for himself or a third party, or accepts a promise of such advantage, to act or to refrain from acting in accordance with his duty or in the exercise of his functions in breach of his official duties in a way which damages or is likely to damage the financial interests of the Union

	Fraud
	In accordance with IPA II Framework Agreement as well as IPA III Framework Agreement, fraud is defined as any intentional act or omission relating to: the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the misappropriation or wrongful retention of funds from the general budget of the Union or budgets managed by, or on behalf of, the European Union, non-disclosure of information in violation of a specific obligation with the same effect or the misapplication of such funds for purposes other than those for which they were originally granted. 
Criminal acts are defined at the national level by the Criminal Act. 

	Economic operator
(applicable to IPA II)
	Any natural or legal person or other entity taking part in the implementation of IPA II assistance (grant beneficiaries and contractors)

	Economic operator
(applicable to IPA III)
	Any natural or legal person, including a public entity, or a group of such persons, who offers to supply products, execute works or provide services or supply immovable property

	Omission
	Unintentional omission done by an officer or technically in the management and control system or beneficiary of IPA II / IPA III support (grant beneficiaries and contractors)



	Systemic irregularity
	Any irregularity that may be of a recurring nature, with a high probability of occurrence in similar types of operations, which result from a serious deficiency in the effective functioning of the management and control systems, including a failure to establish appropriate procedures in accordance with applicable rules 

	Irregularity management structure
	Accredited bodies of IPA II/IPA III management and control system whose main role in AFCOS system is reporting on irregularities

	MCS
	Management and control system

	Conflict of interests
(applicable to IPA II)
	In accordance with IPA II Framework Agreement, the conflict of interests means where the impartial and objective exercise of the functions of a financial actor or other person is compromised for reasons involving family, emotional life, political or national affinity, economic interest or any other shared interest with a recipient
Conflict of interests is defined at the national level by the Anti-corruption Act.

	Conflict of interests
(applicable to IPA III)
	In accordance with IPA III Framework Agreement, the conflict of interests means that the impartial and objective exercise of the functions of a financial actor or other person is compromised for reasons involving family, emotional life, political or national affinity, economic interest or any other direct or indirect personal interest

	Suspected fraud
	In accordance with IPA II Framework Agreement as well as IPA III Framework Agreement, suspected fraud is defined as an irregularity giving rise to the initiation of administrative or judicial proceedings at national level in order to establish the presence of intentional behaviour, in particular fraud 

	IO
	Irregularity Officer
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Guidelines on Irregularity Management (hereinafter: Guidelines) contain procedures describing proceedings in the area of prevention and detection of irregularities; proceedings related to suspicions of irregularities and identified irregularities, reporting on irregularities and follow-up of reported irregularities in the context of management and control of using funds within Instrument for Pre-accession Assistance of the European Union - IPA II and IPA III (hereinafter: IPA funds).

The objective of the Guidelines is to develop consistent practice in applying legal framework for the protection of European Union financial interests for the programming periods 2014 – 2020 and 2021-2027, and to ensure high quality of irregularity reports. The above mentioned includes drafting of irregularity reports which are complete, correctly filled in, providing full and clear description of irregularity cases and are timely submitted to the European Anti-fraud Office (hereinafter: OLAF).

However, the Guidelines do not define tools for detection and establishing irregularities and they do not stipulate commitment of the bodies in the management and control system on how, when and by which mechanisms they will establish irregularities and suspected fraud. The mentioned activities and related tools are defined within other chapters of the Manual of Procedures. These Guidelines describe how these activities and tools contribute to regular reporting on irregularities and follow-up procedures. 

The Guidelines are drafted and updated by the Department for Protection of the EU’s financial interests/AFCOS of the Ministry of Finance (hereinafter: AFCOS), the function of which is the office for technical support to National Authorising Officer (NAO) in respect of irregularity management (AFCOS). The Guidelines are approved by NAO, and after their approval, the bodies in the IPA II / IPA III management and control system are obliged to introduce the procedures from the Guidelines in a proper way into chapter “Irregularities“ of the Manual of Procedures. This means that the bodies in the IPA II / IPA III management and control system are supposed to adjust the procedures to particularities of their functions (e.g. internal organisation, internal reporting lines, etc.) while integrating them into their Manual of Procedures. However, they need to adhere to the given framework. Any exemption from the Guidelines should be approved by the NAO.

In this context, it is important to mention that technical updates are not considered as changing the Guidelines, but they are part of regular working processes. Namely, it is expected that the Guidelines are, during their application, upgraded in respect of the quality of the given instructions. 
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Bodies obliged to apply these Guidelines are bodies in IPA II/IPA III management and control system (hereinafter: Irregularity Reporting Structure). Some parts of these Guidelines are applicable to AFCOS (primarily the reporting procedures).

The Irregularity Reporting Structure consists of:
· National Authorising Officer (NAO);
· Managing Structure – Directorate for Management of Pre-Accession Assistance Structures:
· Division for Control Framework Management and System Supervision (National Authorising Officer support office) and
· Division for National Fund and Management of Accounts
· (Operating) Structures for Annual and/or Multi-annual Action Programmes: 
· NIPAC supported by NIPAC Office, 
· Managing Authority for annual and multi annual programs (IPA III)
· Implementing Agencies (IPA II) / Intermediate Bodies for Financial Management - IBFM (IPA III),
· Project Implementation Units (IPA II) / Intermediate Bodies for Policy Management – IBPM (IPA III)
· (Operating) Structures for Cross-border Cooperation Programmes:
· Head of Operating Structure and Body for Cross-border Cooperation (IPA II) / Managing Authority for cross-border cooperation programs (IPA III)
· Implementing Agency (IPA II) / Intermediate Bodies for financial management – IBFM (IPA III)
· Control Body (IPA III)
· (Operating) Structures for rural development programme:
· Managing Authority for the rural development programme
· IPARD Agency (IPA II) / Intermediate Body for Financial Management - IPARD Agency (IPA III).

These Guidelines are applied only to the programmes of financial assistance in the framework of European Union Instrument for Pre-accession Assistance (IPA II/IPA III), which is implemented through indirect management. This means that it does not relate to, for example, Union Programmes[footnoteRef:1]. [1:  Horizon Europe; Erasmus +; Creative Europe; Citizens, equality, rights and values; Single Market Program; EaSI – European Program for Employment and Social Innovation; Customs; Fiscalis; EU for Health – EU4Health; Digital Europe] 




In the context of IPA II, the Guidelines apply during the whole period of implementing an individual programme and 6 years after the closure of the programme[footnoteRef:2], since the European Commission retains the right of recovery subsequent to identified irregularities and after programme closure.  [2:  According to provisions set in Article 49 of the IPA II Framework Agreement, IPA II Beneficiary is obliged to retain for six years from the final date for operational implementation of a financing agreement, all documents relevant for the procurement and grant award procedures, contracts, addendum, relevant correspondence and all relevant documents relating to payments and recoveries.] 


In the context of IPA III, the Guidelines apply during the whole period of implementing an individual programme and 5 years after the closure of the programme[footnoteRef:3], since the European Commission retains the right of recovery subsequent to identified irregularities and after programme closure.  [3:  According to provisions set in Article 49 of the IPA III Framework Agreement, IPA III Beneficiary is obliged to retain for five years from the date of closure of a programme all documents relevant for the procurement and grant award procedures, contracts, addenda, relevant correspondence and all relevant documents relating to payments and recoveries.] 


Since in every new programming period new instruments are set up for which new implementation rules are adopted, by rule, the structure of the national management and control system for those instruments is also being changed. Therefore, for every new programming period, new Guidelines are adopted. However, if there are no changes in the irregularity reporting rules and if the structure of the management and control system is not changed, NAO may adopt an Instruction that even for the new programming period, these Guidelines are applied. 

[bookmark: _Toc347410969]Within these Guidelines, the term ”days“ comprise exclusively working days. 
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AFCOS system in Montenegro includes the following:
	a)	accredited bodies of IPA II/IPA III management and control system (Irregularity Reporting Structure);
	b)	bodies dealing with fighting against fraud, corruption and any other forms of illegal activities in the system (AFCOS coordinating body);
	c)	Ministry of Finance – AFCOS, as body responsible for protection of European Union financial interests in Montenegro, which has a main coordinative in AFCOS system relating to irregularity management and is OLAF main contact point. 

Interrelations among the stated elements of the AFCOS system, as well as their relations with OLAF are presented as follows: 

[image: ]

The roles of the mentioned elements of AFCOS system are explained further below, in sub-chapters II.1, II.2 and II.3. In addition, sub-chapter II.4 provides the explanation for the role of OLAF. 
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Irregularity reporting structure consists of accredited bodies in IPA II / IPA III structures, as stated in the sub-chapter I.2 Scope of applying Guidelines.

The primary role of Irregularity reporting structure in the AFCOS system is reporting on irregularities. Apart from reporting on irregularities, all bodies are obliged to prevent irregularities, they may detect irregularities, and some of them (Implementing Agencies / IBFMs including IPARD agency), are responsible for adopting conclusions on existence or non-existence of irregularities (establishing irregularities).

Individual roles of bodies in the Irregularity reporting structure within IPA II / IPA III structures are in detail described in the Regulation on Organisation of Indirect Management of the Implementation of financial assistance in the framework of European Union Instrument for Pre-accession Assistance (IPA II)[footnoteRef:4] / Decree on More Detailed Process of Organisation of Indirect Management for the Implementation of Union Financial Assistance Under the Instrument for Pre-accession Assistance (IPA III) as well as implementing and operating agreements.  [4:  Ibid.] 


Regarding irregularity management, individual roles of the stated bodies are the following:

National Authorising Officer (NAO), Division for Control Framework Management and System Supervision (NAO Support Office) and Division for National Fund and Management of Accounts

National Authorising Officer is responsible for financial management of IPA II and IPA III programmes and efficient functioning of internal controls system and together with Implementing Agencies / IBFMs (including IPARD agency) has a crucial role in irregularity management. 

NAO is obliged to introduce efficient and proportionate measures for prevention of financial fraud taking into consideration the existing risks, and to ensure reporting to the European Commission on the irregularities in accordance with Article 16 of IPA II Implementing Regulation[footnoteRef:5]. [5:  EC Implementing Regulation (EU) no. 447/2014 of 2 May 2014 on special rules of application of the Regulation (EU) no. 231/2014 of the European Parliament and the Council on establishment of the Instrument for pre-accession Assistance (IPA II)] 


NAO verifies Conclusion on irregularity prepared by Implementing Agencies / IBFMs in accordance with Template 3 of these Guidelines. Based on verified Conclusion on irregularity Implementing Agency / IBFM creates an irregularity report in Irregularity Management System (hereinafter referred to as: IMS) and sends it to AFCOS. AFCOS checks technical accuracy of the report and, if the report is correctly created, it prints it out. AFCOS submits the printed report to the NAO for verification and upon verification it sends it to OLAF. In this way, an audit trail is ensured.

Also, NAO ensures that Implementing Agencies / IBFMs report the irregularity cases which have elements of criminal act (suspected fraud) to Supreme State Prosecutors.

Finally, NAO may bring decision on temporary suspension or cancellation of part of Financing Agreement until the moment at which all necessary corrective and/or preventive measures are implemented within management and control system (MCS). NAO informs NIPAC thereof.

In executing his/her functions, NAO is supported by Division for Control Framework Management and System Supervision (NAO Support Office), Division for National Fund and Management of Accounts and AFCOS (Office for technical support to NAO in respect of irregularity management).

Division for Control Framework Management and System Supervision (NAO Support Office) ensures implementation of efficient and proportionate measures against fraud, taking into consideration identified risks and conducts checks on the basis of which NAO identifies legality and correctness of executed transactions and efficiency of the functioning of internal control systems. In case of suspected irregularity, NAO can require that Division for Control Framework Management and System Supervision conducts non-planned on-the-spot control. In this way, Division for Control Framework Management and System Supervision contributes to irregularity prevention and can detect irregularities.

Division for National Fund and Management of Accounts is responsible for financial management of programmes. By setting up internal controls in performing tasks from their jurisdiction and by risk management prevents irregularities and omissions in their work. It may also detect irregularities in the work of other institutions.

Division for National Fund and Management of Accounts proposes to NAO necessary financial adjustments in case of identified irregularities, by cancelling total or part of contribution of IPA II / IPA III at the level of group of activities which are implemented through the projects, operations or contracts, or at the programme level. Also, it ensures recovery to the European Commission IPA II / IPA III contribution which was paid out to assistance recipients who misapplied such funds for purposes other than those for which they were originally granted. 




Division for Control Framework Management and System Supervision and Division for National Fund and Management of Accounts report to responsible Implementing Agency / IBFM on detected irregularities, and the Implementing Agency / IBFM undertakes further steps related to adoption of Conclusion on irregularity and reporting on irregularities in accordance with procedures set out in chapters V and VI of these Guidelines.

Implementing Agencies / Intermediate Bodies for Financial Management (including IPARD agency and CBC programmes)

Implementing Agency is responsible for contracting, contract implementation and execution of payments, as well as legality and correctness of costs incurred. 

It represents the first level of control over implementation of the contract, in a way that it reviews draft documentation, form the financing and contracting aspects; it organizes public procurement procedure – check of project tasks, i.e. technical specifications with draft tender documentation or guidelines for potential beneficiaries/applicants in case of grants, finalisation of tender documentation and conduct of public procurement procedure, as well as grant award procedures); conducts administrative checks and on-the-spot checks, with the objective to control whether declared costs occurred in accordance with the rules, whether contracts were implemented in accordance with the approved actions, as well as that the invoices/requests for funds submitted from the assistance recipients are correct). The Agency also ensures alignment with the European Commission requirements relating to information, public, transparency and communication. 

Regarding financial management, Implementing Agency is planning funds (EU and national funds) for financing the actions in the annual budget act; executes payments and recovery of funds towards, i.e., from assistance recipient, and prepares requests for EU funds, which is together with accompanying documentation submitted to NAO, and maintains adequate accounting system with separate accounting recording. 

The Implementing Agency manages risks and implements efficient and proportionate measures against fraud, taking into account identified risks. 

While performing the above mentioned tasks, the Implementing Agency prevents irregularities, and the fact that it is in frequent and direct contact with the beneficiaries and that it represents the first level of control over the contract implementation, and it has at its disposal the greatest number of the information on the contract implementation, this all makes the Agency a crucial institution in detection and identification of irregularities, irregularity reporting and follow-up procedures.

Therefore, according to guidelines, all bodies which detect irregularities (have a suspicion of irregularity) inform the Implementing Agency thereof. The Implementing Agency is obliged to identify the reported irregularity and to issue a Conclusion on irregularity in accordance with template from Annex 03. Conclusion on irregularity should be verified by NAO. 

Conclusions on irregularities that relate to IPARD and cross-border cooperation programmes are verified also by the head of the operating structure prior their submission to NAO for his/her verification. 

Based on verified Conclusion on irregularity verified by NAO, Implementing Agency creates an irregularity report in IMS and sends it to AFCOS. AFCOS checks technical accuracy of the report and, if the report is correctly created, it prints it out. AFCOS submits the printed report to the NAO for verification and upon verification it sends it to OLAF.
The Implementing Agency continues the follow-up of irregularity cases, updates irregularity reports in the IMS in accordance with the new information and sends them to the AFCOS (follow up report).

Managing Authority for annual and multiannual programmes

Managing authority is responsible for the coordination of preparation and modification of program documents, their submission to the NIPAC, the monitoring of the implementation of annual and multiannual programs and the achievement of objectives described in the programming documents, the reporting to NIPAC and/or NAO related to the implementation of the programmes, the evaluation of the programmes it manages, and preparation and coordination of communication and visibility plans.

The Managing Authority for annual and multiannual programs is responsible for the supervision over the results of work of the intermediate body for financial management and the supervision of work of the intermediate body for policy management. In that sense, it provides all information to intermediate bodies within the structure relating to performance of tasks within their competences and the implementation of actions; verifies the functioning of internal control system in intermediate bodies and report to the NAO on the functioning of internal control system; conducts quality control of the quarterly reports on project monitoring submitted by Intermediate Bodies for policy management; organises monitoring meetings with Intermediate Bodies for policy management in order to identify the progress in implementation of actions in relation to what has been planned; organises monitoring visits, when needed, with the aim of determining the reliability and accuracy of information received by the Intermediate Bodies for policy management; reviews the findings from internal audit reports relating to Intermediate Bodies of an annual or multiannual program and undertakes activities, if needed.

Managing authority implements anti-fraud measures taking into account the identified risks and it is obliged to prevent irregularities. 

If, during the conduct of activities under their jurisdiction, the Managing Authority detects irregularity, it reports thereof to the Implementing agency/IBFM asking it to launch the procedure for establishing the irregularity. In addition, the Managing Authority is informed about all irregularities identified by Implementing agency/IBFM.





Project Implementation Units / Intermediate Bodies for Policy Management

Project Implementation Unit prepares programming documents and ensures support to NIPAC Office and/or Managing Authority in programming and supervision at the level of the sector/action and to the Implementing Agency/IBFM  in the technical implementation at the contract level. 

Also, project implementation unit/IBPM coordinates and provides support to the beneficiaries who are under jurisdiction of the state administration body in which this unit is set up. In their business operations, the unit is obliged to implement efficient and proportionate measures against fraud, taking into account identified risks.

Regarding irregularity management, project implementation unit prevents irregularities, may detect irregularities and reports to responsible Implementing Agency on detected irregularities through Irregularity Alert Form (Annex 01). Also, the project implementation unit provides to the Implementing Agency the information which is indispensable for the follow-up of the irregularity case. 


Head of Operating Structure and Body for Cross-border Cooperation/Managing Authority in cross-border cooperation programmes

Head of Operating Structure for cross-border cooperation programmes/Head of Managing Authority is responsible for coordination and supervision of the work of bodies for cross-border cooperation and Implementing Agencies / IBFMs. Moreover, in relation to cross-border cooperation programmes, he/she verifies the Conclusion on irregularity before NAO. 

Body for Cross-border Cooperation/Managing Authority is responsible for programming, conducts supervision over implementation of the programme and provides the information to the Head of operating structure on the progress made in attainment of programme's objectives. Thereby, the Body manages risks and implements efficient and proportionate measures against fraud, taking into account identified risks.

Regarding irregularity management, Body for Cross-border Cooperation/Managing Authority prevents irregularities, may detect irregularities and reports to responsible Implementing Agency/Contracting Body on detected irregularities through Irregularity Alert Form (Annex 01). Also, the Body for Cross-border Cooperation/Managing Authority provides to the Implementing Agency/Contracting Authority the information which are indispensable for the follow-up of the irregularity case.








Control Body in the cross-border cooperation programs

The Control Body, located in the IBFM in CBC programs, is responsible for controlling expenditures incurred by recipients registered in Montenegro. In that sense, it carries out administrative and on-the-spot verifications to ensure that declared expenditures have been incurred in accordance with rules, procurements have been made and services have been provided in accordance with approved operations, and that the payment requests submitted by recipients are correct. Doing that, it can detect irregularities.

Managing Authority for Rural Development Programme

Managing authority is responsible for management of IPARD II/IPARD III Programme and its implementation. Management functions include preparation of IPARD II/IPARD III Programme; selection of measures within each call for proposals for IPARD Programme and their timeframe, eligibility criteria and allocation of funds per each measure, and per call; coordination of programme implementation, monitoring of implementation of the programme and attainment of objectives, conducting evaluation of the Programme and submitting to NIPAC or NAO the information needed for preparation of reports which are submitted to the EC. Implementation function includes preparation and implementation of Action plan related to visibility and communication. Managing Authority is obliged to prevent irregularities. 

If during the conduct of activities under their jurisdiction, the Managing Authority detects irregularity, the managing authority reports to IPARD Agency thereof through Irregularity Alert Form (Annex 01). Also, the Managing Authority provides to IPARD Agency the information which is indispensable for the follow-up. In addition, the Managing Authority is informed about all irregularities identified by IPARD Agency. 


National IPA Coordinator (NIPAC) and NIPAC Office

NIPAC is responsible for overall process of strategic planning, coordination of programming, supervision of implementation, evaluation and reporting connected to IPA II. In performing these tasks, NIPAC is supported by NIPAC Office. 

NIPAC office is responsible for coordination of preparation and amendments of programming documents, their submission to National IPA Coordinator, supervision and evaluation of programme. 

NIPAC and NIPAC Office are responsible for prevention of irregularities by drafting quality programme documents which are harmonised with EU strategies and which clearly define actions eligible for financing; by ensuring that these actions are selected and approved according to procedures and criteria applicable to a certain area of a policy or a programme, and by providing necessary information to bodies in the framework of the operating structure, which relate to execution of tasks under their jurisdiction and implementation of actions. 

In addition to the above, duty of NIPAC Office is to implement efficient and proportionate measures against fraud, taking into account the identified risks. 
While performing their regular tasks, NIPAC Office can detect irregularities.

All IPA II and IPA III bodies are obliged to inform responsible Implementing Agency/IBFM on detected irregularities through the Irregularity Alert Form (Annex 01) and to provide all available information needed for irregularity identification. 

Individual roles of bodies in the Irregularity reporting structure within IPA III Structure for the indirect management of IPA funds are in detail described in the Decree on More Detailed Process of Organisation of Indirect Management for the Implementation of Union Financial Assistance under the Instrument for Pre-accession Assistance IPA III[footnoteRef:6] as well as implementing and operating agreements.  [6:  OJ MN 77/2023] 


Bodies of Irregularity Reporting Structure in AFCOS system are obliged to cooperate: 
1) among themselves,
2) with institutions of AFCOS coordinating body in accordance with national legislative framework, and 




3) with AFCOS.
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Roles of bodies in the Irregularity Reporting Structure and AFCOS may be presented as follows:

	


	NAO
(NAO Support Office)
	NAO
(National Fund)
	Implementing Agency / IBFM / 
IPARD Agency
	Project Implementation Unit/IBPM
	HOS
(Cross-border cooperation Body)/Managing Authority)
	Managing Authority for Rural Development Programme
	NIPAC
(NIPAC Office)
	NAO
(AFCOS)

	Prevention of irregularities
	R
	R
	R
	R
	R
	R
	R
	R

	Detection of irregularities (suspected irregularity)
	R
	R
	R
	R
	R
	R
	R
	R*

	Informing Implementing Agency / IBFM on detected irregularity (Alert)
	R
	R
	
	R
	R
	R
	R
	R

	Identification of irregularity
	P
(Verifying conclusion on irregularity)
	
	R
(Drafting conclusion on irregularity)
	
	P
(Verifying conclusion on irregularity)**
	
	
	

	Reporting to AFCOS on identified irregularity
	
	
	R
	
	
	
	
	

	Reporting to OLAF on irregularity
	P
	
	
	
	
	
	
	R


* AFCOS may detect an irregularity from external sources (on the basis of anonymous allegations or from the media)
** Only for Cross-border Cooperation Programmes



	
	NAO
(Support Office to NAO)
	NAO
(National Fund)
	Implementing Agency / IBFM / 
IPARD Agency
	Project Implementation Unit/IBPM
	HOS
(Cross-border cooperation Body)/Managing Authority)
	Managing Authority for Rural Development Programme
	NIPAC
(NIPAC Office)
	NAO
(AFCOS)

	Follow-up of irregularities (e.g. recoveries)
	
	P
(in relation to European Commission)
	R
(in relation to beneficiary/provider)
	
	
	
	
	

	Follow-up reporting to AFCOS
	
	
	R
	
	
	
	
	

	Follow-up of proceedings per identified irregularities – follow-up reporting to OLAF (follow-up report)
	P
	
	
	
	
	
	
	R



R = responsible
P = participates in decision-making / participates in Activity
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In order to achieve full operability of AFCOS system within which coordination of legislative, administrative and operative activities aimed at protection of EU financial interests in Montenegro and direct cooperation with OLAF, the participation of AFCOS coordinating body in the AFCOS system is indispensable as well as their cooperation with bodies of Irregularity Reporting Structure. 

AFCOS coordinating body consists of institutions/bodies which deal with combating irregularities, fraud, corruption or any other form of illegal activity, including:
1. Representative of the Ministry of Finance, Coordinator;
2. Representative of the Ministry of Finance, Deputy Coordinator;
3. Representative of the Ministry of Finance, Directorate for Management of Pre-Accession Assistance Structures, Member;
4. Representative of the Ministry of Justice, Member;
5. Representative of the Ministry of European Affairs, Member;
6. Representative of the Ministry of Interior, Member;
7. Representative of the Police Administration, Member;
8. Representative of the Tax Administration, Member;
9. Representative of the Audit Authority, Member;
10. Representative of the Supreme State Prosecutor's Office, Member;
11. Representative of the Agency for Prevention of Corruption, Member.

Tasks of AFCOS coordinating body are the following:
· Drafting the National Anti-Fraud Strategy for the Protection of the Financial Interests of the European Union (hereinafter referred to as the Strategy) and the Action Plan for the Implementation of the Strategy;
· Monitoring the implementation of the Strategy and its Action Plan;
· Initiating the adoption of regulations relevant to the effective protection of the financial interests of the European Union;
· Discussing potential cases of irregularities and fraud related to breaches of contracts, provisions and rules concerning the protection of the financial interests of the European Union, based on information and findings provided by AFCOS network members and interested parties;
· Reporting cases of irregularities and fraud affecting the financial interests of the European Union to the European Anti-Fraud Office (OLAF);
· Strengthening inter-institutional cooperation and the exchange of information between the bodies whose representatives are involved in the AFCOS network to protect the financial interests of the European Union;
· Maintaining a register of established irregularities and follow up of actions taken related to irregularity cases reported to OLAF;
· Implementing educational programs in accordance with the needs of the institutions whose representatives are part of the AFCOS network.
The role of AFCOS coordinating body is preventive and advisory. Concerning the preventive measures, the most important tasks of the AFCOS coordinating body are those relating to the participation in creating legislative measures, and to trainings in the context of preventing irregularities and fraud. 

According to their advisory role in the AFCOS system, institutions in the AFCOS coordinating body, when necessary, provide expert opinion and assistance to the bodies in the Irregularity Reporting Structure, in the framework of their responsibilities. However, the final decision on whether to accept the advice of the AFCOS coordinating body or not, is brought at the level of the responsible authority of the Irregularity Reporting Structure, with prior consent of the NAO. 

Certain institutions of AFCOS coordinating body may require sanctions against legal or natural persons who committed irregularity, in accordance with national legal framework. 


[bookmark: _Toc192232040]II.3 MINISTRY OF FINANCE – Department for ProtectiON OF THE EU’S FINANCIAL interests/AFCOS

[bookmark: _Toc347410970]Based on Article 3, paragraph 4 of the Regulation (EU, EURATOM) no. 883/2013, EU member states are obliged to determine the service in order to facilitate cooperation and exchange of information with OLAF, including cooperation of operational information. Also, it is recommended to candidate countries to determine such a service and to set up a system for combating irregularities and fraud with the objective to protect EU financial interests.

Montenegro fulfilled its commitment set out in the above stated Regulation, in a way that within Ministry of Finance AFCOS was set up, in order to execute coordinative role within AFCOS system and to act as a main contact point to OLAF, by which protection of EU financial interests in Montenegro is ensured. 

The scope of works of the AFCOS is stipulated by the Ordinance on internal organisation and classification of work posts of the Ministry of Finance. 

As stated above, AFCOS has a coordinative role between bodies of the Irregularity Reporting Structure and AFCOS coordinating body, and is a main contact point to OLAF in Montenegro. As the main contact point to OLAF, AFCOS is responsible for reporting to OLAF on irregularities within IMS, providing to OLAF other necessary information upon the request and ensuring conduct of OLAF investigations on the territory of Montenegro.

Tasks of AFCOS can be split in three groups:

1) Coordination tasks:
· Drafting, coordination and implementation of anti-fraud national strategy, the objective of which is to strengthen the protection of EU financial interests; 
· Initiating necessary legislative and administrative adjustments, the objective of which is to ensure the efficient protection of EU financial interests, including defining of relations with responsible authorities included in the protection of EU financial interests;
· Ensuring cooperation and exchange of information among national state administration bodies, investigating bodies and criminal prosecution bodies; as well as between these bodies and OLAF, in cases of suspected fraud and irregularities which have a detrimental impact on the EU financial interests, as well as in cases when OLAF conducts administrative investigations on the territory of Montenegro; 
· Preparation of the irregularity and fraud risk management methodology and coordination of risk management processes in accordance with the mentioned methodology;
· Defining the training needs of the employees of AFCOS and employees of AFCOS system;
· Cooperation with OLAF and EU member states in respect of exchange of experience and knowledge by implementing projects financed under EU funds. 

2) Reporting activities:
· Receiving irregularity reports via IMS from the bodies in the Irregularity reporting structure; 
· Checking technical accuracy of irregularity reports in order to ensure their quality;
· Printing out irregularity reports and submitting them to the NAO for verification;
· Submitting irregularity reports verified by the NAO to OLAF through the electronic irregularity management system (IMS). 

3) Horizontal / supporting activities:
· Drafting Guidelines on irregularity management which are approved by NAO and which are binding for all bodies of the Irregularity management structure;
· Drafting internal procedures of AFCOS; 
· Preparation of statistical reports on irregularity cases;
· Participation in tasks related to communication activities aimed at promoting protection of financial interests of the EU in Montenegro;
· Performimg other activities according to binding regulations. 
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In accordance with section (a) of Article 12 (3) of Framework Agreement for IPA II as well as for IPA III, IPA II / IPA III Beneficiary is obliged to set up and ensure the functioning of effective and efficient internal controls system in order to protect European Union financial interests. 

Functioning of efficient and effective internal controls system is indispensable for all phases of irregularity management: prevention of irregularities, detection of irregularities, follow-up procedures (e.g. procedures of establishing irregularities), proceedings upon established irregularities (e.g. recoveries), reporting on irregularities and follow-up procedures upon reported irregularities.

Internal controls system contains five inter-related elements:
1) control environment;
2) risk management;
3) control activities;
4) information and communication;
5) supervision of internal control framework. 

1) Key requirements related to control environment are the following:
- Personal and professional integrity and ethical values of the head and public servants; existence of code of ethics and thorough knowledge of the content of the code of ethics; activities which promote ethics and integrity of public servants;
- Planning (identifying of missions and objectives);
- Organisational structure, hierarchy in respect of authorisations and responsibilities, job descriptions which clearly list the stated rights and obligations as well as reporting lines;
- Existence and consistent implementation of human resource management policies (planning, recruitment – clearly identified criteria, follow-up of performance, awarding, professional development);
- Existence of sufficient number of public servants with adequate competences. 


2) Risk management 

In accordance with provisions set in Article 14 of the Act on public internal financial controls system[footnoteRef:7], risk management is a process of identification, assessment, monitoring and control of possible circumstances, which may negatively influence the achievement of defined objectives of the economic operator and undertaking of necessary measures with the purpose of reduction of risks to the level of reasonable assurance that the objectives will be achieved. [7:  SL CG 73/08, 30/12 i 075/18 ] 


The precondition for risk management is that strategic and operational objectives are defined sufficiently clear in order to ensure recognition and assessment of risks related to these objectives. 

Also, it should be ensured that possibility of frauds and irregularities is taken into consideration during the risk assessment for attainment of objectives. 


3) Control activities

Control activities are established for the purpose of achieving objectives of the entity by placing risks at acceptable level, by applying written rules, principles and procedures. While setting up the control activities it is important to take into account that costs for introducing them should not exceed the expected benefits.

Key requirements related to control activities are the following:

· Existence of procedures for all working processes:
- planning,
- selection of applicants,
- contract implementation, monitoring and evaluation, financial management,
- policies for prevention of conflict of interests – separation of functions, declaration of (non)existence of conflict of interests, declaration of confidentiality and impartiality and likewise)
- authorising and approval procedures;
- system of double signature;
- procedures of complete, accurate, correct and updated recording of all business transactions; 
- supervision of procedures;
- reporting;
- human resource management;
- documenting of all transactions and operations according to set rules;
- ensuring business continuity.

· Procedures are available for all heads and officers, and are regularly updated. 

4.) Information and communication

It is important to set up a reporting system through which adequate, updated and accurate/reliable information are ensured, with the objective of efficient communication at all hierarchical levels of a certain institution and among institutions; providing public servants with clear and precise guidelines and instructions on their role and responsibilities, as well as documenting all business processes and transactions (existence of the system description in the form of the flowchart, accounting, and archiving system with the objective to prepare adequate audit trail). 

Reporting system should include: reporting lines and deadlines, types of reports and reporting method in case of detection of errors, irregularities, misuse of funds and information, fraud or illegal activities. 


5.) Monitoring and system assessment

Management and control system should be constantly monitored for the purpose of assessing the adequacy of its functioning.

The above mentioned is implemented through constant supervision, self-assessment and internal audit. Also, plan for elimination of deficiencies is implemented and realisation of this plan is monitored. 



[bookmark: _Toc192232042]II.5 EUROPEAN ANTI-FRAUD OFFICE (OLAF) 
Mandate
The European Anti-Fraud Office (OLAF) was established by Decision 1999/352/EC, ECSC, Euratom of 28 April 1999 on the establishment of the European Anti-Fraud Office.
The provisions of this Decision specify that OLAF exercises the powers of the European Commission regarding the conduct of external administrative investigations aimed at combating fraud, corruption, and all other illegal activities that negatively affect the financial interests of the EU, as well as actions or activities by economic entities violating EU provisions.
The two main areas of OLAF’s activities are the creation of EU financial interest protection policies and the conduct of internal and external investigations.
1. The creation of EU financial interest protection policies is carried out through:
· Developing the European Commission's anti-fraud strategies As part of this strategy, OLAF provides recommendations to the Commission and other EU institutions, bodies, offices, and agencies on measures to combat fraud.
· Analysis of irregularity cases to identify shortcomings in protecting EU financial interests In this regard, OLAF prepares annual Reports on the Protection of the Financial Interests of the European Union and the Fight Against Fraud (PIF report)[footnoteRef:8]. These reports include statistical data related to EU financial interest protection and measures taken over the course of the year at both the EU level and the Member State level to protect EU financial interests. The reports are based on data from irregularity cases reported by Member States through the IMS system and information about actions taken by Member States to protect financial interests, which are provided to the European Commission through the Article 325 TFEU Implementation Questionnaire (PIF questionnaire). [8:  Available on the website: https://anti-fraud.ec.europa.eu/about-us/reports/annual-reports-protection-eus-financial-interests-pif-report_en] 

· Preparing legislative and regulatory initiatives For example, OLAF participated in drafting the proposal for Regulation (EU, Euratom) 2020/2223 of the European Parliament and Council of 23 December 2020 amending Regulation (EU, Euratom) No 883/2013 regarding cooperation with the European Public Prosecutor's Office and the effectiveness of investigations conducted by OLAF, and Regulation (EU) 2021/785 of 29 April 2021 establishing the Union Anti-Fraud Programme and repealing Regulation (EU) No 250/2014.
· Representing the European Commission in the field of anti-fraud and encouraging cooperation with Member States, candidate countries, and third countries.
· Providing assistance to strengthen cooperation with Member States in the field of fraud prevention. Assistance is provided through various channels, including the Advisory Board for Coordination of Fraud Prevention (COCOLAF), the EU Anti-Fraud Programme (the successor to the Hercule programme), the Programme for Exchange, Assistance, and Training for the Protection of the Euro from Counterfeiting (Peicles), and participation in educational activities related to the protection of EU financial interests.
COCOLAF organizes close and regular cooperation between the relevant national bodies of EU Member States for combating fraud. The European Commission can consult with COCOLAF on matters related to preventing and prosecuting fraud and other illegal activities impacting the EU's financial interests, as well as cooperation between EU Member States and the Commission in this area. 
Within COCOLAF, four permanent working groups are organized: 1) Fraud Prevention Group, 2) AFCOS Group, 3) Irregularity Reporting and Analysis Group, and 4) OLAF's Communication Network – OAFCN. Ad-hoc groups are also occasionally formed.
In ad-hoc working groups, OLAF and Member State representatives have developed guidelines to assist national authorities in combating irregularities and fraud (e.g., Fraud in Public Procurement - A collection of Red Flags and Best Practices, Handbook on "Reporting of irregularities in shared management," etc.). These guidelines, along with other materials containing examples of best practices, are available on the European Commission's "EU Funds Anti-Fraud Knowledge & Resource Centre - Prevent and Detect Fraud in EU Funds" portal[footnoteRef:9]. [9:  https://antifraud-knowledge-centre.ec.europa.eu/index_en] 

Member State representatives are usually employees of AFCOSes.
Apart from that, OLAF organizes periodical meetings/conferences with candidate countries.
2. OLAF conducts administrative investigations aimed at combating fraud, corruption, and all other illegal activities that harm the financial interests of the EU.
When planning and conducting an administrative investigation, OLAF is required to apply the provisions of Regulation (EC, Euratom) No. 2988/95, Regulation (Euratom, EC) No. 2185/96, and Regulation (EU) No. 883/2013. OLAF must also follow the "Guidelines on Investigation Procedures for OLAF Staff[footnoteRef:10]." [10:  Available on the website: https://anti-fraud.ec.europa.eu/guidelines-investigations-olaf-staff_en] 



Administrative investigations can be internal or external. Internal investigations are conducted within European institutions, bodies, offices, and agencies (due to potential violations of professional duties and obligations by staff), while external investigations are conducted in Member States and certain non-Member States with which the EU has cooperation agreements.
Investigation areas may include:
· All EU expenditures: major categories include structural funds, agricultural policy and rural development funds, direct expenditures, and external aid.
· Certain EU revenue areas (customs duties and VAT).
· Suspected serious violations of duties by EU staff or institution members.

OLAF’s activities in conducting administrative investigations include:
· Conducting interviews with persons and witnesses related to a specific case.
· Inspections of premises.
· On-the-spot checks.
· Digital forensics.
· Conducting investigative missions in third countries.

The texbox below provides an example of cooperation between OLAF and a member state.
AN EXAMPLE: Cooperation between OLAF and Member States regarding administrative investigations on Member State territory

The AFCOS unit supports OLAF in gathering information necessary for deciding whether to initiate investigations and for conducting investigations. Examples of the information OLAF typically requests include:
· Whether a particular economic operator has received EU funds or is financing a specific project/operation from EU funds.
· Financial information regarding a project/operation (contract amounts, EU co-financing, paid amounts, etc.).
· Whether information or reports indicating irregularities related to a specific project/operation or economic entity have been received at the management and control system level, and what actions have been taken based on such information/reports.
· Whether regular or ad-hoc controls or audits have been planned or conducted in relation to a specific project/operation or economic operator, and if irregularities were detected during those checks, what actions were taken.
· Whether Supreme State Prosecutors have received a criminal complaint related to a specific project/operation or economic entity, and what actions have been taken by them. (This information is obtained from Supreme State Prosecutors).
· Documents related to a specific project/operation (grant agreements, inspection reports, control lists, etc.).

The AFCOS unit obtains the requested information from the relevant management and control system authority or, if applicable, from Supreme State Prosecutors and forwards it to OLAF. OLAF may also request direct contact with the relevant authority for faster information exchange.

The AFCOS unit also provides logistical support for OLAF’s administrative investigations in the territory of the member state, which includes engaging representatives from the Ministry of Interior as a support to OLAF inspectors, organizing working meetings with management and control system authorities, and having AFCOS unit representatives act as observers during on-the-spot checks.





OLAF may conclude an investigation with the following recommendations:
· A recommendation to the State Attorney’s Office of the member state to consider the results of OLAF’s investigation as part of any national investigation procedures (judicial recommendation).
· A recommendation to the European Commission, the competent Directorate-General, to take necessary measures and ensure the exclusion of a certain amount from EU co-financing (financial recommendation).
· A recommendation to the European Commission, the competent Directorate-General, to take administrative measures regarding weaknesses identified in certain controls within the management and control system bodies (administrative recommendation).

Management and control system authorities are required to provide the requested information to the AFCOS unit upon request and cooperate with OLAF during its investigations.

The detailed written procedure on communication with OLAF makes a part of Appendix 12 – Communication with OLAF. The written procedure is complemented by flow charts.

[bookmark: _Toc192232043]III PREVENTION

Montenegro undertakes all necessary measures for protection of EU financial interests. For this purpose, special attention is dedicated to prevention of irregularities and fraud. The purpose of prevention is to decrease the possibility of occurrence of irregularities and fraud under EU funds management. 

Main precondition for prevention of irregularities is setup and functioning of internal control system which is explained in chapter II.4 Criteria for setup of internal controls system. In this chapter, the focus is on strengthening of administrative capacities of the AFCOS system, risk management and information and communication with the public (external communication), which constitute the elements of that system. 


[bookmark: _Toc1736386][bookmark: _Toc192232044]III.1 STRENGTHENING ADMINISTRATIVE CAPACITIES OF AFCOS SYSTEM 

Strengthening of administrative capacities relates to systemic planning of improving knowledge and skills through trainings provided to bodies in the AFCOS system is an extremely important factor in fight against irregularities and fraud. 

Having that in mind, and for the purpose of efficient protection of EU financial interests, it is necessary to assess existing capacities in relation to a possibility of operating in each phase of irregularity management. The assessment of the existing capacities relates to identification of the areas in relation to which it is necessary to improve knowledge and skills, in order to ensure effective and efficient execution of the allocated functions. The capacities should be continuously assessed, taking into account new financial instruments, changes in legal framework, changes within AFCOS system, shortcomings in the Irregularity reporting structure, etc. 

Procedures and tools which are used with the objective to strengthen administrative capacities of the AFCOS system are conducting of the training needs analysis, especially in the area of irregularity management, drafting training plans, preparation and updating of training registers, and planning of training activities, organising their implementation in accordance with identified plan, assessment of the impacts of the implementation of the activities and upgrading of procedures on the basis of assessing these impacts. 

Further to the above mentioned, AFCOS, as the main coordinating body in the AFCOS system, is responsible for conducting training needs analysis in the area of irregularity management in order to detect areas for which trainings of employees should be conducted in the bodies of AFCOS system. On the basis of the training needs analysis, Training Plan for the 3 year period will be prepared and trainings will be organised accordingly. 
 
Developed Training plan is sent to the NAO for distribution to all the relevant stakeholders in the AFCOS system.


[bookmark: _Toc1736387][bookmark: _Toc192232045]III.2 RISK MANAGEMENT AT SYSTEM AND OPERATIONAL LEVEL; IRREGULARITY AND FRAUD RISK MANAGEMENT

Risk management in general sense means identification of potential events which could have negative impact on the achievement of objectives of the organisation, assessment of the likelihood for their realisation and the impact which their realisation may cause, timely identification and undertaking of measures in order to minimize these risks, by which the negative impact will be avoided, i.e. reduced. 

In the context of irregularity management, systemic risks of the AFCOS system are analysed (risks which impair the achievement of objectives of the AFCOS system in respect of irregularity prevention and detection, proceedings upon identified irregularities, reporting and follow-up of proceedings upon reported irregularities), and specific irregularity and fraud risks (a risk that irregularity or fraud will be committed).

The objective of the management of AFCOS system systemic risks is to place these risks at the acceptable level by implementing measures which will decrease the possibility of occurrence of these risks, impact of their realisation or both cases simultaneously. 

The objective of fraud-risk management is to minimize fraud risk by setting up proactive, efficient and proportionate, i.e. cost-effective, measures against fraud. 

Bodies of the AFCOS system in Montenegro are responsible for the management of these risks, and in order for this process to be coordinated and equalised the AFCOS, having the function of the coordinating body in the AFCOS system, prepares a Methodology for irregularity and fraud risk management according to which the bodies in the AFCOS system are obliged to proceed in respect of irregularity and fraud risk management. 

Results of the assessment of irregularity and fraud risks present one of the bases for drafting National Anti-Fraud Strategy for protection of EU financial interests (NAFS) and respective Action plans. 















[bookmark: _Toc192232046]III.3 ENCOURAGING THE PUBLIC TO MORE PRO-ACTIVE ROLE IN PROTECTION OF PUBLIC FINANCIAL INTERESTS AND COMMUNICATION ON THE IMPORTANCE OF UNDERTAKING MEASURES AGAINST IRREGULARITIES AND FRAUD 

Within activities which are implemented for the purpose of informing the public on the possibilities of financing available to Montenegro within IPA funds, it is necessary also to inform the public on the measures which are undertaken with the objective to monitor and control legal and purposeful spending of IPA financial funds, in order to ensure the protection of EU financial interests in Montenegro. 

Communication activities related to the area of combating irregularities and fraud and encouraging the public to a more pro-active role in the protection of public financial interests represent the basis in the efficient prevention of irregularities and fraud. In that respect, the timely communication is crucial in transmission of the relevant information to the citizens directly or through the media, with the objective of including the public in the process of combating irregularities and fraud. 

Therefore, Communication Strategy in the field of protection of EU financial interests for period 2026-2029 (Strategy) together with Guidelines for communication between AFCOS system bodies and the public regarding cases of identified irregularities and suspected fraud in the context of management and use of IPA funds, and Communication Action Plan (CAP) were developed.

As the main coordinating body within the AFCOS system, the AFCOS is responsible for managing communication, information, and visibility activities in this area. These activities should be implemented in close collaboration with other AFCOS system bodies and partners to ensure a unified and effective approach.


[bookmark: _Toc192232047][bookmark: _Toc347410973]IV DETECTION OF IRREGULARITY

[bookmark: _Toc192232048]IV.1 CONCEPT OF IRREGULARITY

General definition of irregularity

General definition of ”irregularity“ is stipulated in Article 1(2) of the Regulation (EC, Euratom) 2988/1995 on the protection of financial interests of European Communities[footnoteRef:11]: [11:  Commission Regulation 2988/95 of 18 December 1995 on the protection of financial interests of European Communities (OJ L 312, 21.12.1995, pg. 1)] 


‘Irregularity’ shall mean any infringement of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure.

The mentioned definition of the irregularity primarily represents general definition, since it is applicable both to revenue and expenditure side of the EU budget.

Narrow definition of irregularity – IPA II

Definition of irregularities applicable to IPA II is stipulated by the Article 51 (5b) of the IPA II Framework Agreement:

“Irregularity means any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator which has, or would have, the effect of prejudicing the general budget of the Union by charging an unjustified item of expenditure to the general budget“.

This definition encompasses irregularities only at the expenditure side of the EU budget and relating the usage of funds in the framework of the Instrument for Pre-accession Assistance (IPA II).


Narrow definition of irregularity – IPA III

Definition of irregularities applicable to IPA III is stipulated by the Article 51 (Protection of the financial interests of the Union) of the IPA III Framework Agreement:

“Irregularity means any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator or the IPA III beneficiary, which has, or would have, the effect of prejudicing the general budget of the Union by charging an unjustified item of expenditure to the general budget.”

While determining whether there is a suspicion of irregularity, i.e. while determining whether an irregularity has been committed, on the basis of the received alert, a definition from the IPA II Framework Agreement / IPA III Framework Agreement should be taken into consideration. 

In accordance with the above definitions, irregularity exists if cumulatively the following conditions are met: 

1. Breach of binding regulations and contract
In order to define certain behaviour as irregularity, the consequence of such behaviour must be infringement of provisions of EU law or provisions of the signed contract. According to the mentioned, while preparing the Conclusion on irregularity, provisions of the applicable regulations or provisions of the contract which have been breached, must be mentioned. 

2. Act or omission of economic operator 
According to Article 51 (5c) of the Framework Agreement, the economic operator means every natural or legal person or any other person which participates in the realisation of IPA II support.

Definition of economic operator applicable to IPA III is slightly modified. In the context of IPA III, economic operator means any natural or legal person, including a public entity, or a group of such persons, who offers to supply products, execute works or provide services or supply immovable property.

In majority of cases, “economic operator” will have a meaning of the beneficiary of operation/activities (grant beneficiaries, partners, who, according to the signed contract on grant award, may expose to eligible expenditures), or contractors/providers. The body of the Irregularity reporting structure is considered to be an economic operator when it is the beneficiary of IPA II /IPA III project. In that case, it is necessary to ensure the separation of functions of the bodies in the Irregularity reporting structure from the beneficiary tasks. Since the functions of awarding the funds, checking and paying are conducted by the bodies in the Irregularity reporting structure, while the operations are initiated and implemented by the beneficiaries, these functions should be separated. 

Separation of functions is performed among the functions of bodies in the system and functions of the Beneficiary: 
(a) in a way that employees/organisational units who execute the function of the grant award, i.e. selection of operations, are not included in the processes related to their implementation, i.e. checks, verifications and payments;
(b) in a way that the irregularity officer (IO) does not execute the functions and tasks related to selection and implementation of the operations;
(c) in all other cases in which conflict of interests may occur.

Definition of the act or omission covers all types of behaviour, intentional or not (act or omission), of the economic operator, which have or could have detrimental impact to general EU budget. 


3. Detrimental impact on general EU budget: actual or potential 

Actual impact which is detrimental for general EU budget relates to the amount which is connected to the irregularity that is already included in the payment claim or annual financial statement which NAO already submitted to the EC (cost recognised).

Furthermore, establishing the irregularity which had the actual impact on the EU budget influences other processes like preparation and submission of the payment claim towards the EC, preparation of the annual financial statement and recovery, in accordance with IPA Manuals of Procedures, chapter 'Financial Management'.

Potential impact on the EU budget relates to the situation in which the irregularity is identified and corrected before submitting the payment claim or annual financial statement to the EC. In these situations, certain institutions (primarily Implementing Agency / IBFM and National fund) are obliged to ensure that the expenditure related to the irregularity are not included in any of the further payment claim or financial statement submitted to the EC. 


In the context of the potential impact, a differentiation is made between three situations: 

1) a situation in which cost is recognised for the beneficiary/contractor, but it was subsequently identified that this expenditure should not have been approved. This case presents an irregularity and OLAF should be informed thereof.

Example:
Beneficiary of the project requested that certain expenditure is approved and the Implementing Agency / IBFM approved the expenditure. However, during subsequent controls conducted by the Implementing Agency / IBFM or Directorate for Management of Pre-Accession Assistance Structures or through audits (internal or external), it was subsequently identified that the expenditure is not eligible and that it should not have been approved. (The above described was identified before including the expenditure in the payment claim or financial report which is sent to the EC – potential impact on EU general budget.)

2) situation in which potential irregularity is prevented before the expenditure is approved to the beneficiary/contractor. In this case, the irregularity is prevented (irregularity not committed / irregularity does not exist) and OLAF should not be reported thereof. 

Example:
Beneficiary of the project requested that certain expenditure is approved. However, while controlling the documentation submitted by the beneficiary, the Implementing Agency / IBFM established that the expenditure is not eligible for financing and it was not approved. 
Example of good practice:
Useful recommendation is that Implementing Agencies / IBFMs keep in one place (e.g., in the form of register in the form of Excel table) records on claimed expenditures which were not recognised in the framework of administrative checks.
Namely, maintaining of these records enables equalised proceedings of the employees in the implementing agency, but also the equalising of practices among several Implementing Agencies / IBFMs. Also, such records enable review of results of checks which are conducted by the implementing agency.


3) A situation where the beneficiary receives an advance payment[footnoteRef:12] and an interim payment but the Implementing Agency / IBFM refuses to approve certain expenditure due to detected infringements of rules. The financial effect here is potential. [12:  Advance payment in some cases amounts to 70-90% of the contract value and, together with an interim payment, it constitutes the majority of the agreed amount] 


The procedure followed by the Implementing Agency / IBFM in this case is as follows: 
before the final payment, the Implementing Agency / IBFM reconciles the disbursements and approved expenses. If the final payment is not approved as a whole, the user is required to repay the funds for the portion that the implementation agency has not approved. 
After issuance of the Written Approval Letter by the Implementing Agency / IBFM, the Implementing Agency / IBFM delivers the Request for repayment to the user within 5 days, specifying the deadline for the refund (45 days). If the user does not return the requested funds within the specified period, the Implementing Agency / IBFM issues a Conclusion on Irregularity and a Report in IMS within 5 days.
The beneficiary should be given a maximum of 45 days to repay any due amounts. In case those amounts are not repaid, Implementing Agency / IBFM drafts Conclusion on irregularity and calculates default interest. 
In case of IPA III programmes, irregularities for an amount lower than EUR 300 in EU contribution and irregularities which are detected and corrected by the IPA III beneficiary before inclusion in a payment application submitted to the Commission shall not be reported.

It has to be emphasised that, regardless of the fact whether actual or potential impact on the general EU budget exists, reporting to OLAF is compulsory in cases of suspected fraud.

The above mentioned situations relate to the contract implementation phase.
The situation is considered in a different way when the irregularity is committed in phases preceding to the contract implementation (for example, in programming phase and during selection of projects for financing).

Crucial question raised in this case is the following: whether, on the basis of procedures within which omission or breach of rules were committed, the contract was signed or not? Namely, the irregularity exists and OLAF should be informed thereof if the contract has been signed. For example, if project proposal was rejected because it did not meet eligibility criteria, or if project proposal was rejected because it was spotted that the applicant submitted invalid documentation, or if prior to contracting procedure omissions were identified in the procedure of implementation of call for submission of project proposals, and consequently the call was cancelled, in that case the irregularities are prevented (i.e. they do not exist).

Examples of irregularities in the phase prior to implementation:
In the framework of the process of selection of project proposals, a project proposal was selected which is not eligible for financing since programme documents which define eligibility criteria are not harmonised with EU requirements. Grant contract was signed with the applicant. 
In the framework of the process of selection of project proposals, a project proposal was selected which was evaluated and selected on the basis of the criteria which are not consistent with those stated within call for submission of project proposals and the grant contract was signed with the applicant. 
In the framework of the process of selection of project proposals, a project proposal was selected which was in conflict of interests with the member of the committee for selection of project proposals and the grant contract was signed with the applicant.
In the framework of the process of selection of tenders, a tender was selected which was submitted by the tenderer who was in the conflict of interests with the member of the committee for evaluation of proposals and the contract was signed with the tenderer on provision on services/goods/works. 

Irregularities may also occur in the phase after contract implementation, but in these cases it is not difficult to determine what represents the irregularity and what is not classified as an irregularity; since financial impact is always real. 

Examples of irregularities in the phase after implementation:
Selling goods (e.g. equipment) which were purchased within the project or they were taken over by some other undertaking. 

Examples of irregularities according to phase of the programme/project management cycle are provided in Appendix 7.
4. Unjustified item of expenditure

Regarding the calculation of the financial impact of the irregularity (actual or potential), the assessment is conducted by applying the principle of comparison: what would be the amount of the expenditure if a certain breach did not occur; did a breach have any impact on the increase of expenditures or not; what would be the amount of eligible expenditures if no irregularity was identified, etc. The above stated is in more detail explained in Chapter V.6.

The described irregularity concept may be presented as follows:

A) Irregularity concept in pre-implementation phase
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B) Concept of irregularity in the implementation phase
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Irregularities may be classified in different ways. For example they can be categorised into the following groups: technical, contractual, financial or administrative. Any of the mentioned types of irregularities may be intentional or unintentional; it can or does not have to have financial impact. Irregularities may also be split into systemic and non-systemic. Finally, IMS divides the irregularities according to the areas in which an irregularity is committed. 

Technical irregularities arise from delivery of goods or works of the lower quality than the one stated in the contract. 

Contractual irregularities arise from incorrect implementation of the provisions set in regulations or contracts. In order to avoid contractual irregularities, a good knowledge of the contract is needed. The contracting commitments include, for example, the following: 
· Irregular transfer of rights and duties,
· Verification of payments in higher amounts,
· Incorrect instructions at construction sites,
· Incorrect approval of materials or proposals by works providers,
· Wrong interpretation of variations (e.g. Variation Order),
· Irregular proceedings with requests from providers / suppliers.

Financial irregularities may arise from 1) omission – error in executing financial transactions, or 2) intention – intentional non-purposeful spending of funds or theft, including corruption. 

Administrative irregularities arise from non-compliance with binding EU rules for tendering and financing of projects. 

Intentional irregularities arise from activities of the economic operator or any other of the institutions included in the process (contractor, grant beneficiary, body of the operating structure, national fund, bank or any other entity) with the intention to acquire the advantage/benefit for themselves or any other person with detrimental impact on the contract signed between contractor/grant beneficiary and contracting authority. 

Unintentional irregularities arise from activities of the economic operator or any other of the institutions included in the process (contractor, grant beneficiary, body of the operating structure, national fund, bank or any other entity) caused by the breach of approved procedures, due to neglect. 

Irregularities with financial impact are irregularities which resulted with payment of unjustified item of expenditure to the contractor or grant beneficiary. The contractor or grant beneficiary are obliged to recover the amount paid for unjustified expenditure on the basis of the request submitted by the contracting authority and within stipulated deadline.

Irregularities without financial impact are irregularities spotted before paying unjustified expenditure to contractor or grant beneficiary. 

Systemic irregularities arise from basic weaknesses in the internal controls system. With regards to the above, there is high likelihood that the same type of irregularity will be repeated in more than just one project. Although these irregularities may occur by accident, there is high risk that existence of systemic weaknesses is used for committing fraud. Proceedings in case of detecting systemic irregularities are described on page 60.

One-off irregularities are irregularities which may occur in the implementation of some project as a result of certain activities or omissions, and since they are not directly related to the weaknesses in the internal controls system, they do not occur on the level of the whole system or in other projects. These irregularities can be intentional or unintentional (caused by neglect).

Also, irregularities may be committed in any phase of programme/project management cycle. Example of such separation is set out in Appendix 7.

Examples of most frequent irregularities from IMS coding system are set out in Appendix 8.

[bookmark: _Toc192232050]
IV.3 ROLE OF IRREGULARITY OFFICER

[bookmark: _Toc347410982]V.3.1. APPOINTMENT OF IRREGULARITY OFFICER

Irregularity Officer (hereinafter: IO) is a contact person that should be appointed at the level of the body in the Irregularity Reporting Structure, more precisely:
- at the level of NIPAC office; 
- at the level of Directorate for Management of Pre-Accession Assistance Structures (Division for Control Framework Management and System Supervision and Division for National Fund and Management of Accounts)
- at the level of Implementing Agencies / IBFMs (including IPARD agency)
- at the level of project implementation units / IBPMs
- at the level of managing authority for annual/multiannual programmes
- at the level of HOS Office, cross-border cooperation body/ managing authority
- at the level of managing authority for Rural Development Programme. 

Appointment of IO is conducted according to the following table: 

	MCS Body
	Person proposing appointment of the IO

	Managing authority for annual programmes and CBC Programmes
	Head of Managing authority

	NIPAC Office
	National IPA Coordinator (NIPAC)

	Directorate for Management of Pre-Accession Assistance Structures
(Division for Control Framework Management and System Supervision / NAO Support Office and Division for National Fund and Management of Accounts)
	General director of Directorate for Management of Pre-Accession Assistance Structures

	Implementing Agencies / IBFMs (including IPARD agency)
	Head of Implementing Agency / IBFM (including IPARD agency) 

	Project implementation units / IBPM
	Senior programme official

	HOS Office
	HOS

	Cross-border cooperation body
	Head of cross-border cooperation body

	Managing authority for Rural Development Programme
	Head of managing authority



Persons listed in the table above propose appointment of IO to the head of the institution. IO is then appointed by the Decision on appointment that is sent to AFCOS. AFCOS, on the basis of these decisions, prepares and updates the register of IOs, opens and administers the users’ accounts for IOs, who have the role of creator or observer in IMS. These roles are explained in Chapter VI.7 Usage of Irregularity Management System (IMS).

Implementing Agencies / IBFMs may appoint as many persons for irregularities as deemed necessary, taking into account the activities being carried out within that body.


The main purpose of appointing IO is to ensure harmonised and consistent institutional practice in respect of irregularity reporting. For the purpose of ensuring continuity in performing tasks within the irregularity officer function, Implementing Agency / IBFM should envisage substitute for irregularity officer.

AFCOS and all bodies in the irregularity reporting structure are informed on the appointment of IO and his/her substitute, while primarily the Implementing Agency / IBFM is informed by sending the Decision on appointment via post or electronic mail (which is more preferred option). In this way, communication and exchange of information among bodies in the Irregularity reporting structure is ensured. 

This is important because the Decision on the appointment of the IO forms the basis for opening a user account in the IMS system. 

Furthermore, in the case where the IO is reassigned to another position and a new IO is appointed, the handover procedure is applied in a way stipulated within internal manuals of procedures of bodies in the Irregularity Reporting Structure (e.g. IPA II / IPA III Manual of Procedures, chapter 'Human Resources Management'), and the respective IPA authority is obligated to inform the AFCOS and other MCS bodies of the changes electronically.

One has to follow the abovementioned instructions to ensure access to the IMS for the newly appointed IO as well as to revoke access rights to the IMS for employees who no longer hold the function of the IO (to revoke access rights to the IMS system, it is sufficient to send an e-mail to AFCOS).

AFCOS keeps the register of irregularity officers (programme, institution, name and surname, contact), and it regularly updates the register, while Decisions on appointment of IOs are maintained as a separate file.

Names of IO’s are not supposed to be made public because each IPA authority is anyhow obliged to put a mailbox address on their Website, which serves for communication on irregularities with the public (e.g. sending notifications on suspected irregularities/fraud by informants and asking the informant for more information (if necessary and if possible) by IOs).

In order to ensure more efficient and effective execution of activities in the framework of irregularity management processes, it is recommended that IO has sufficient knowledge on work processes in the framework of IPA funds management; that they are reliable and that they have high ethical standards. 





IV.3.2. FUNCTIONS OF IRREGULARITY OFFICER

Functions of the Irregularity Officer are as follows: 
· Binding for IO in the Directorate for Management of Pre-Accession Assistance Structure, project implementation units / IBPM, cross-border cooperation body, Managing Authority for Rural Development Programmes and NIPAC Office: HOS Office..
· Acting as contact point at the level of the body for collecting the information on suspected irregularity; 
· Informing the responsible Implementing Agency / IBFM (including IPARD agency) on suspected irregularity via Irregularity Alert Form (Annex 01) ;
· Providing to IO in the responsible Implementing Agency / IBFM (including IPARD agency) the necessary information related to the reported suspected irregularity (with objective to identify the irregularity or to conduct the follow-up). The above stated relates to collection of necessary documentation within or out of the institution through communication with grant beneficiaries, contractors or other responsible institutions;
· Follow-up of the suspicion of irregularity which was reported to the Implementing Agency / IBFM and informing the Implementing Agency / IBFM on potential changes; 
· Participating in meetings/seminars/workshops etc., organised by AFCOS; 
· Ensuring adequate audit trail regarding the reported suspicion of irregularity. 

· Binding for IO in Implementing Agencies / IBFMs / IPARD Agency: 
· Acting as a contact point at the level of the Implementing Agency / IBFM / IPARD agency for collection of the information on suspicion of irregularity;
· Collecting the information related to the reported case with the objective to identify irregularities and to conduct follow-up of the identified irregularity. The above stated relates to collection of necessary documentation within or out of the institution through communication with grant beneficiaries, contractors or other responsible institutions;
· Cooperation with other organisational units in respect of assessment of the justification of the suspicion of irregularity and identification of the irregularity;
· Drafting of the Irregularity Alert Form (Annex 01) when the Implementing Agency / IBFM receives alert on suspected irregularity from anonymous persons who are not employed in the Irregularity reporting structure; 
· Participating in on-the-spot checks, if needed; 
· Verifying Conclusion on irregularity (Annex 03);
· Preparing irregularity reports in IMS (initial report, follow-up report, and urgent report), and ensuring that all identified irregularities are reported to AFCOS;

· Ensuring the quality of the information which is submitted to AFCOS, in the framework of irregularity reports. The abovementioned means that the irregularity reports should contain all necessary information: that the contents of the report is consistent (data listed in different parts of the report are the same); that calculations are correct and that on the basis of the case description (modus operandi) it is clear how the irregularity was detected, how it was committed and what consequences it implies;
· Recording and updating the information on irregularity in the Irregularity register (Annex 02) (information form the Irregularity Alert Form and Conclusion on established irregularity, status of executed actions, reporting on irregularities to OLAF and other institutions which are informed on the irregularities, as well as other information relevant for adequate irregularity management, etc.);
· Cooperation with representatives of responsible bodies (e.g. AFCOS coordinating body, other bodies from the Irregularity reporting structure), which includes of the information on detection and identification of irregularities, court decisions, audit findings related to the irregularities; seeking for explanation, guidelines or expert opinion from other responsible authorities and forwarding the information within Implementing Agencies / IBFMs; 
· Participating in meetings/seminars/workshops, etc., organised by the AFCOS; 
· Maintaining adequate audit trail on conducted actions and on conclusions reached at the level of Implementing Agencies / IBFMs (keeping files/cases on irregularities);
· Giving proposals to the AFCOS for improvement of irregularity management (e.g. providing comments to the Guidelines on irregularity management). 

These functions should be included in the Job descriptions of the carriers of these functions.

When the IO from the Implementing Agency / IBFM should inform NIPAC Office, National Fund, NAO support Office, Project Implementation Unit / IBPM, Body for Cross-border cooperation programme or Managing authority for the Rural development programme, on the issues related to irregularity management, then he/she sends the information to the appointed IOs at these levels. 

[bookmark: _Toc192232051]IV.4 ALERTING RESPONSIBLE AUTHORITIES ON SUSPICIONS OF IRREGULARITIES

According to this Procedure, the bodies in the Irregularity Reporting Structure report on suspected irregularities (detected potential irregularities) to the Implementing Agencies / IBFMs.

Namely, in the framework of these Guidelines, the responsibility for identifying irregularities/bringing decisions on existence/non-existence of irregularities is given to Implementing Agencies / IBFMs/IPARD agency. Following the above mentioned, all information related to suspected irregularities will be channelled through the responsible Implementing Agency / IBFM/IPARD agency. 

All employees of the bodies in the Irregularity reporting structure, at all levels of working posts, may detect the elements of the irregularities and are obliged to warn IO thereof, in the body in which they work. Those IOs are obliged to inform the IO at the responsible Implementing Agency / IBFM/ IPARD Agency thereof. If the employees of the body in the Irregularity reporting structure have a suspicion that IO or the heads are included in the committing of the irregularity, they may report the suspected irregularity directly to AFCOS or OLAF. 

All bodies of the Irregularity reporting structure are obliged to pay attention to the elements of irregularities while performing their regular activities.

In case of detecting suspected irregularity, bodies are obliged to inform responsible Implementing Agency / IBFM thereof through the Irregularity Alert Form (Annex 01). After the Implementing Agency / IBFM receives the information on suspected irregularity, IO in cooperation with other organisational units estimates its truthfulness. If, based on the assessment results, there is no suspicion of irregularity, in the Irregularity Alert Form (Annex 01) the IO, in addition to the explanation, states that there will be no further proceedings upon the alert. In a vice-versa situation, the IO states that the process of irregularity identification will be instigated. 

The institutions should ensure efficient forwarding of the information to the responsible Implementing Agency / IBFM, regardless of the fact whether the information is received form the third party or from their findings or from everyday activities. The same request is also applied to the Implementing Agency / IBFM, if the proceedings are not under its jurisdiction. If a need arises, AFCOS can be consulted thereof. 

Flowchart of the presented procedure is presented in Appendix 6.



Apart from the regular procedure of informing on suspected irregularity, the information on suspected irregularity and fraud may be anonymously reported: 

1. to European Anti-Fraud Office (OLAF)
Every person can inform OLAF on suspected fraud and irregularities which have a detrimental impact on EU financial interests. During the submission of such alert, it is preferable that all available documents which support the information from the alert should be attached. 
				
OLAF can be acceded in any of the 24 official languages of the European Union, through the following channels:
· Via letter:
European Commission
European Anti-fraud Office (OLAF)
1049 Brussels
Belgium
· Online via the Fraud Notification System - anonymous, with secured document transmission (available on the website: https://fns.olaf.europa.eu/)

2. to Department for Protection of the EU’s financial interests/AFCOS

Every person can inform AFCOS on suspected fraud and irregularities which have a detrimental impact on the European Union financial interests.

Alerts may be sent:
· By sending a letter to the following address:
Department for Protection of the EU’s financial interests/AFCOS
Ministry of Finance of Montenegro 
Stanka Dragojevića 2, 81 000 Podgorica
· Via telephone: +382 20 242 835
· Via e-mail: nepravilnosti.eu@mif.gov.me

Transmission of the information related to suspected irregularity may be described as follows:

IRREGULARITY
ALERT

Protection of whistle blowers

According to Article 52 of the Act on management and internal controls in public sector[footnoteRef:13], the proceedings upon reported suspicions of irregularities and fraud are envisaged, in a way that the head of the entity is obliged to: to set up a system for detection and proceedings upon reported suspicions of fraud in the entity; to undertake measures for prevention and mitigation of irregularity and fraud risks; to determine a person for receiving and proceeding upon reported suspicions of irregularities and fraud in the entity. Furthermore, according to the same Article, all employees of the entity are obliged to immediately and without postponement report on suspicions of irregularity. [13:  OJ MNE 75/18] 

 
In order to encourage the inclusion of interested entities and the public into detection and fight against irregularities and fraud, it is important to ensure protection of persons who report irregularities and/or fraud. 

In the context of these Guidelines, a whistle blower is an employee of the body in the system, or a third party outside the system, who in their acting in good faith, report facts which they detect while executing their regular tasks, and which indicate that irregularities and errors may exist.

Rules on protection of whistle blowers are in adequate way (particularly in respect of commitment to keep confidentiality and anonymity) applied also to natural persons who are not employed in the system, as well as natural and legal persons who use the pre-accession funds, and to the representatives of the interested public, who indicate illegalities and irregularities in the usage of EU funds. 

During the reporting of detected irregularities and/or suspected fraud, the employees of the bodies in the system and third persons who report illegal actions are subject to application of rules on protection of whistle blowers; protection of their identity is guaranteed as well as the protection of rights acquired through employment (if applicable), according to the Anti-corruption Act[footnoteRef:14] and Labour Act of Montenegro[footnoteRef:15]. [14:  OJ MNE 53/14]  [15:  OJ MNE 049/08, 026/09, 088/09, 026/10, 059/11, 066/12, 031/14 and 053/14 ] 


Also, by the Criminal Code of Montenegro[footnoteRef:16], as a special criminal act, “Breach of right arising from employment” is envisaged, while the penalty of imprisonment for the period of 3 years is given to the employer who cancels work contract to the employee that filed a report on suspicion or addressed responsible persons or bodies, due to justified suspicion that criminal act has been committed with elements of corruption. [16:  OJ MNE 70/2003, 13/2004, 47/2006, 40/2008, 25/2010, 32/2011, 64/2011 – second act, 40/2013, 56/2013, 14/2015 42/2015  58/2015 – second act, 44/2017, 49/2018 and 110/2023] 






Further on, special methods of participating and hearing of witnesses in criminal proceedings (hearing of witnesses under secretive name, hearing with the assistance of technical devices and similar) may be ensured also for the whistle blower when the witness is being heard, upon his/her request, according to Act on criminal proceedings[footnoteRef:17]. [17:  OJ MNE 57/2009, 49/2010, 47/2014 - Decision US CG, 2/2015 - Decision US CG, 35/2015, 58/2015 – second act and 28/2018 - Decision US CG] 


According to Article 4 of the Anti-corruption Act, a whistle blower is a natural or legal person who submits a file on impairment of the public interest, indicating the existence of corruption, while impairment of the public interest comprises an infringement of regulations, ethical rules or possibility that such an infringement may occurred – having caused, causing or threatening to cause threat for life, health and safety of people and life surrounding, breach of human rights or financial and non-financial damages for the state, the legal or natural person, as well as the act the objective of which is to hide the information on such infringement. 

Chapter III, Articles 44-70 of the Anti-corruption Act envisage the protection of the whistle blowers and proceedings upon alerts submitted by the whistle blowers. As one of the commitments of all institutions in private and public sector, this Act envisages appointment of persons for proceedings upon whistle blowers’ submitted alerts. The way in which the proceedings are conducted in other institutions which relate to determining the impairment of the public interest, which indicates the existence of corruption, the commitments of the employers and the persons who conduct these proceedings are, in addition to Anti-corruption Act, stipulated also by the Ordinance[footnoteRef:18], as the sub-law. [18:  OJ MNE 77/2015] 


According to Article 143a of the Labour Act, as the unjustified reason for cancellation of work contract, among others, the following is considered: the employees’ addressing to responsible state bodies due to justified suspicion of corruption or in good faith submitting an alert on that suspicion. 
 
Implementing Agencies / IBFMs and AFCOS are obliged to activate the address of the electronic mail to which the citizens may anonymously report irregularities. The electronic mail address should be published on the web pages of the body.

Also, special communication channels should be ensured, such as telephone lines for the “whistle blowers”, which serve as security mechanism enabling the anonymous and confidential alerts reported, in cases when usual channels do not function or are not efficient[footnoteRef:19]. [19:  Annex B of Framework Agreement between Montenegro and European Commission on rules for implementation of EU financial assistance to Montenegro in the framework of Instrument for Pre-accession Assistance (IPA II); Annex B of Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III)] 


Information on the whistle blower and the data from the alert are processed according to Act on secrecy of data[footnoteRef:20], setting out the secrecy of data, except if the whistle blower clearly requires that these data are available for the public, and the institutions are also obliged to ensure the protection from all types of discrimination, restriction or depriving the whistle blower’s rights. Also, if the alert submitted by the whistle blower contains secret information, the institution which received this alert should treat this piece of information according to Act on secrecy of data. [20:  OJ MNE 14/08, 76/09, 41/10, 40/11, 38712 and 44/12] 


In addition, while managing the personal data, the institutions are obliged to proceed according to Act on protection of personal data[footnoteRef:21]. In accordance with Article 21 of the stated Act, the person managing the collection of the personal data is not obliged to, among others, to inform the person to whom these data relate, on the processing of these data, in case when the processing of data is stipulated by act. In this case, the person managing the collection of the personal data is obliged to envisage adequate measures of protecting the stated data.  [21:  OJ MNE 79/08, 72/09, 70/09 and 44/12] 



[bookmark: _Toc192232052]IV.5 PROCEEDINGS OF RESPONSIBLE AUTHORITIES UPON RECEIVING INFORMATION ON SUSPICION OF IRREGULARITY

All types of the information containing the elements of non-compliance related to the project (grant award contract, contract on goods provision, services provision or execution of works, complaints to project results, etc.) should be assessed through the subject matter of an irregularity. Body responsible for this type of assessment is responsible Implementing Agency / IBFM. Information on existence of suspected irregularity may be received through: 
· Execution of daily functions in the Implementing Agency / IBFM (check of procurement, check of invoices/payment request and supporting documentation, on-the-spot checks, etc.) or
· Receiving the information form external parties (information forwarded from other bodies within Irregularity reporting structure, AFCOS coordinative body, AFCOS, whistle blowers, project stakeholders, etc.).

Implementing Agency / IBFM is responsible for assessing the information on suspected irregularity which it has at disposal, regardless of their source. After receiving the information on suspected irregularity, the agency checks whether this alert falls under their responsibility. If it is not under their jurisdiction, but under jurisdiction of some other body, the Agency transmits the alert to the responsible authority. If the alert falls under its jurisdiction, the Agency immediately assesses its truthfulness:

1. If the suspicion of irregularity does not arise from the assessment results, the Implementing Agency / IBFM (IO) states, in the envisaged space of the Irregularity Alert Form (Annex 1), the explanation and that there will be no further proceedings upon the alert. The IO stores the Irregularity Alert Form into the case file, and the information thereof is sent to NAO and the Directorate for Management of Pre-Accession Assistance Structure and the AFCOS (via electronic mail).

2. If the suspicion of irregularity arises from the assessment results, the Implementing Agency / IBFM (e.g. IO or project manager) states, in the envisaged space of the Irregularity Alert Form (Annex 01), that following the alert the proceedings for identifying the irregularity will be instigated. 

The IO is responsible for storing the irregularity Alert Form into the adequate file and to ensure homogeneous application of the criteria related to adoption of recommendations for applying temporary measures within the Implementing Agency / IBFM, taking into account the expert knowledge and experience of the previous cases of irregularities. 

The information from the Irregularity Alert Form is recorded by IO in the Irregularity Register (Annex 02), after the underlying Form is verified by the head of the Implementing Agency / IBFM/authorised person. The IO is responsible for maintaining and updating the information in the irregularity register.



The Implementing Agency / IBFM (IO/authorised person) informs on suspicions of irregularity and applied temporary measures the NAO, Directorate for Management of Pre-Accession Assistance Structure, AFCOS, NIPAC, and other bodies and persons when this is applicable (e.g. project implementation unit/IBPM, head of operating structure for cross-border cooperation programmes, competent managing authority) in written form at the latest within 2 working days following the verification of the Irregularity Alert Form (Annex 01). This may be done by sending the verified Form to the responsible bodies. 

While sending the information to responsible institutions, the Implementing Agency / IBFM is obliged to take into account the protection of data and prevention of disclosing the confidential information. The information will be submitted to the mentioned institutions by using standard communication channels. 

If the information from the Irregularity Alert Form contains elements which indicate committing of criminal act (suspicion of fraud), procedure described in chapter V.9 should be followed.





[bookmark: _Toc192232053]IV.6 TEMPORARY MEASURES FOR PROTECTION OF FINANCIAL INTERESTS

Within Irregularity Alert Form, the Implementing Agency / IBFM (e.g. project manager / financial officers / IO), may determine application of temporary measures for protection of financial interests (e.g. suspension of further payments) for the purpose of preventing potentially illegal spending of funds during the investigation of the suspicion of irregularity. The Implementing Agency / IBFM may consult with the NAO and the Directorate for Management of Pre-Accession Assistance Structure, while determining temporary measures. 

Temporary measures may be adopted during the whole procedure of establishing the irregularity and they are valid until the adoption of the Conclusion on irregularity. The employees of the Implementing Agency / IBFM (project manager, financial officer and others) are obliged to abide the temporary measures. The temporary measures are recorded in the Irregularity Register. 

Decision on adoption of temporary measures in respect of de-commitment of further payments is obligatory in case when the responsible judicial authority conducted certain formal action in that respect (formal actions of instigating criminal proceedings, in accordance with national legislation). 

Temporary measures may include the following:
1. Suspension of payments of certain amounts related to the irregularity in a way that average amount which can be paid is defined, until Conclusion on irregularity is reached; 
2. Maximum amount which may be approved and paid for individual expenditure item;
3. Suspension of any payment while checks are lasting, including OLAF investigations, on whether during grant awarding or project implementation certain breaches of commitments, irregularities or fraud occurred, and if needed, to check whether the contractor/beneficiary infringed any substantial contract commitment. While adopting such measure, it is necessary to assess whether evidence exists based on which further payments within the project would not be justified and reasonable in the context of the obligation to protect national and European Union financial interests, in case of irregularity with suspicion of fraud, regardless of the fact that the decision on initiating an investigation has not been adopted yet. 

Temporary measure is abolished when conditions for its application are not required anymore. Temporary measure of suspension of payments is also determined in the situations described in General Contract Conditions.


[bookmark: _Toc192232054]V ESTABLISHING IRREGULARITIES

After verifying the Irregularity Alert Form, the contract manager and/or financial controller will start proceedings aimed at establishing whether the irregularity has been committed or not. If needed, the head of the Implementing Agency / IBFM/the authorised person will determine a civil servant or several of them who will participate in the procedure of establishing the irregularity. Procedure of establishing the irregularity should commence within 3 working days as of the day of verifying the Irregularity Alert Form. 

The objective of establishing the irregularity is to reach a conclusion whether a certain case represents the irregularity or not. 

Establishing the irregularity will commence if during the assessment of the case the following cumulative irregularity elements are recognised: 
1. Case is connected with the project, by act or omission of the project beneficiary (grant beneficiary or partner) / contractor;
2. There exist sufficiently justified reasons of the breach or non-compliance with a certain provision of the regulation or the contract;
3. There exists potential (estimated) financial impact of the suspected irregularity to the eligible expenditure under the project.

As it has already been said in chapter IV.5 Proceedings of responsible authorities upon receiving information on suspicion of irregularity, information on the existence of suspected irregularity may be received either through: 
a) Execution of daily functions in the Implementing Agency / IBFM (check of procurement, check of invoices/payment request and supporting documentation, on-the-spot checks, etc.)
or
b) Receiving the information from external parties (information forwarded from other bodies within Irregularity reporting structure, AFCOS coordinative body, AFCOS, whistle blowers, project stakeholders, etc.).

In that context, it is important to mention that, when the Implementing Agency / IBFM detects irregularity/ies executing its daily functions, such as checks of expenditures, on-the-spot checks etc. (situation a)), this is not considered as the suspicion of irregularity but we consider that the irregularity has already been established with this act. Therefore, in this case the Irregularity Alert Form (Annex 01) should not be filled in. This step is being skipped. Instead, the controller who establishes the irregularity (e.g. financial controller, controller who conducted on the spot check) informs IO thereof, and the Conclusion on irregularity is drafted (Annex 03). The conclusion on the irregularity is sent directly to NAO and Directorate for Management of Pre-Accession Assistance Structure, and the copy of information is sent to AFCOS, NIPAC, Audit Authority and other persons and authorities if applicable.

Special attention should be paid to cases of errors committed by all authorities in the Irregularity reporting structure. 

Errors can arise due to technical, arithmetic, or accounting reasons and they can have the following results:
· the amount paid to the beneficiary exceeds the amount that is due and payable in accordance with the Contract, 
· the amount paid to the beneficiary exceeds the amount payable in relation to the relevant Request for Reimbursement.

The error is corrected by the MCS body/bodies where the error occurred. In this regard, if the error involves more than one MCS bodies, the bodies involved cooperate in correcting the error and ensure an appropriate audit trail for all actions taken.

The Implementing Agency / IBFM keeps records of errors committed by MCS bodies (e.g. in the form of a register of errors). Therefore, if MCS body other than the Implementing Agency / IBFM committed an error, it has to inform the competent Implementing Agency / IBFM thereof. For example, if an authority in charge of executing payments executes payment in the amount that exceeds the amount approved by the Implementing Agency / IBFM, it has to take actions to correct the committed error and inform the Implementing Agency / IBFM of the error and actions taken.

Errors are reported to the Implementing Agency / IBFM via electronic mail, within 5 working days as of the day when the error was identified, and the Implementing Agency / IBFM is obliged to keep records thereof (e.g. in the form of a register of errors).

However, if, based on such an error, a certain amount of ineligible expenditure is included into the payment request to the EC or the annual financial statement, such a case is not considered as an error any more, but as an established irregularity. It means that it implies launching the procedure for established irregularities (e.g. drafting Conclusion on irregularity etc.). 
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Establishing irregularities and determination of ineligible expenditure may be conducted through following actions: 
· Checking of the relevant project documentation – contract, correspondence, all other documents included in the project file; 
· Seeking explanations from the beneficiary/economic operator;
· Performing on-the-spot checks for the purpose of identifying factual background in relation to suspected irregularity;
· Checking of relevant legal provisions (national and EU legislation);
· Analysis of audit findings and recommendations;
· Harmonising the case with the established practice of the institution;
· Assessment of related court verdicts and various cases, if they exist; 
· Obtaining specific advice, opinion, confirmations form internal or external experts; 
· Organisation of a meeting between Implementing Agency / IBFM employees, Directorate for Management of Pre-Accession Assistance Structure, project implementation unit members/IBPM representatives, representatives of competent managing authority, representatives of the beneficiary and AFCOS;
· Seeking expert opinion from other institutions through cooperation with AFCOS coordinative body and from all other institutions which have relevant information, and which are not part of AFCOS coordinative body (state registers, inspections, etc.).

Establishing the irregularity shall be conducted by including the persons with relevant experience needed for all-encompassing process of establishing irregularities. Depending on the specific case, structure and divisions of authorisations within the Implementing Agencies / IBFMs, the irregularity may be established by the employees who check invoices/payment request, as well as project managers, officers performing quality control, experts in the area of public procurement, construction and other experts of technical expertise, employees of legal affairs services, etc.

The employee who performs the process of establishing the irregularity may consult with the IO, in order to ensure consistency of proceedings concerning establishing the irregularity. 

In order to facilitate the process of efficient establish of irregularities, the Implementing Agency / IBFM may convene a workgroup which consists of the specialists and the experts from relevant expert areas (lawyers, financial officers, contracting officers, specialists in state aid, engineers, etc.), the work group can be convened for a specific irregularity case or may be of permanent nature. The members of the work group are proposed by the head of Implementing Agency / IBFM/authorised person. The IO should also be included in the work group in order to ensure consistency in proceedings concerning establishing irregularity. 

Also, the Implementing Agency / IBFM may organise the discussion of the civil servant form the Implementing Agency / IBFM, Directorate for Management of Pre-Accession Assistance Structure, project implementation unit, beneficiary institution and AFCOS. 
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Establishing the irregularity and issuing a conclusion on existence/non-existence of irregularity should be executed within 30 working days as of the day of commencement of the procedure of establishing irregularities (the procedure of establishing the irregularity commences within 3 working days as of verifying the Irregularity Alert Form). Exceptionally and in duly justified cases, this deadline may be prolonged with prior consent of the NAO. The aim of asking NAO for consent is to have an audit trail indicating that NAO was informed about the extension of the deadline due to the complexity of the case.


In this specified deadline, all actions should be undertaken which are necessary for comprehensive check of the irregularity, including also the inquiries to other institutions who possess relevant information, collection of specific data or professional advice needed for establishing the irregularity.

Taking into consideration that establishing irregularity must be conducted within shortest possible deadline which is sufficient for comprehensive check of irregularity, each prolongation of defined deadline is given based on objectively justified reasons. In general, such prolongation of deadline may be upon when the result of the investigation depends on external factors – receiving of the information, conclusions from other institutions, etc. 

Furthermore, a number of incomplete/non-completed irregularity cases may also have negative impact at the level of the whole (Action) Programme, since irregularity establishing procedures which last for long time, as well as suspension of payments, may negatively influence on the speed of absorption of EU assistance funds. 

Finally, it is important to take care of timely reporting of established irregularities. 

In accordance with reporting rules stipulated by IPA II Framework Agreement and IPA III Framework Agreement, established irregularities have to be reported to OLAF immediately.

In that context, it has to be noted that both auditors (European Commission, European Court of Auditors, national Audit Authority) and OLAF examine time-lapse between detecting, establishing and reporting of irregularities and any deviations result in negative audit findings and notifications from OLAF.

For the purpose of tracking the sequence of activities, OLAF has integrated the following categories into the IMS:
· 1.10 Drafting date
· Information leading to a suspicion of an irregularity
6.1 Date
6.2 Source
· 7.1 Date of discovery (PACA)

Periodically, usually in the context of preparation of Annual reports on the protection of the EU's financial interests ("PIF" Report), OLAF performs checks on data registered in IMS and, in case of errors, it notifies thereof IMS-country-officers (employees of AFCOS units) and IMS-managers (employees of Implementing Agencies /IPARD Agencies / IBFMs) asking for correction. If errors and certain deviations from average trends are identified at the EU level, OLAF conducts an analysis to identify the root causes of those errors / deviations.

MEMBER STATE PRACTICE:
As part of periodical checks on data registered in IMS, in 2022 OLAF reopened about 34 previously closed cases that were reported by Croatian authorities in the previous programming period (2007-2013). Namely, OLAF detected that data related to some cathegories was missing and OLAF requested amendment of cases.
Furthermore, in 2021 OLAF conducted an analysis to identify causes of significant decline in non-fraudulent irregularities in programming period 2014-2020 in relation to the programming period 2007-2013. The results of the analysis were presented in COCOLAF Group ‘Reporting and Analysis of Fraudulent and Other Irregularities’ working document „Decline in non-fraudulent irregularities from PP 7-13 to PP 14-20“.


Following all the above-mentioned, and in order to avoid negative audit findings and requests by OLAF, reporting authorities (Implementing Agencies / IPARD Agency / IBFM) should take due care to timely report established irregularities.

Special attention should be given to information on suspected fraud stemming from media including press releases or other forms of information originated from Supreme State Prosecutors.

Namely, if Implementing Agency / IPARD Agency / IBFM gets an information that  Supreme State Prosecutors have requested the indictment of a person (natural or legal) in relation to a possible infringement of provisions to the EU's financial interests, Implementing Agencies / IPARD Agency / IBFM should prepare a Conclusion on irregularity indicating suspected fraud (category: 2.3. Suspected fraud) and prepare report in IMS classifying the irregularity as IRQ 3 (category: 6.12 Classification of the irregularity). Once the judgment becomes final, the irregularity should be reclassified to IRQ 5 (follow up reporting).

MEMBER STATE PRACTICE:
The Republic of Croatia participates in enhanced cooperation on the establishment of the European Public Prosecutor‘s Office (EPPO).
The EPPO publishes information on its investigative activities in Member States on its website.
Furthermore, the EPPO has indirect access to information in OLAF’s case management system on the basis of a hit/no hit system. Whenever a match is found between data entered into the case management system by the EPPO and data held by OLAF, the fact that there is a match shall be communicated to both OLAF and the EPPO. The EPPO shall take appropriate measures to enable OLAF to have access to information in its case management system on the basis of a hit/no-hit system.
Upon obtaining an information on investigative activities of EPPO in a particular Member State, OLAF checks whether the respective Member State reported the case via IMS. If not, it contatcts the country-officer to urge the reporting.
For that reason, Croatian AFCOS unit periodically checks EPPO press releases1 and, if it gets an information that the EPPO requested the indictment of a person (natural or legal) in relation to a possible infringement of provisions to the EU's financial interests, it checks the IMS and, if needed, contacts the competent reporting authority to ensure timely reporting.
1 Available on website: https://www.eppo.europa.eu/en/media/news
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Objective and correct establishing of the ineligible expenditure requires that the Conclusion on established irregularity is based on the all-encompassing check of all factors related to a specific case. Documents such as on-the-spot control report, results/decisions obtained from AFCOS coordinative body, findings arising from controls conducted by Division for Control Framework Management and System Supervision, findings arising from controls conducted by managing authorities, findings of internal and external audits, etc., serve as the source of information for establishing the irregularities, which are further on interpreted taking into account overall scope of relevant factors. The assessment of the information is conducted in detail and impartially, taking into account all circumstances related to the irregularity. 

While establishing the irregularity, the following should be assessed: contents of the document; reliability of represented factual information; whether the document was issued/verified by responsible authorities, etc. The truthfulness of the document can be assessed through regular activities, by comparing the data from the document with other source of the information (e.g. by comparing the delivered copy with the original during the on-the-spot control). 

The stated documentation is attached to the Conclusion on irregularity which is submitted to NAO for approval. 
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In the procedure for establishing irregularities, AFCOS coordinative body has exclusively advisory role in sense of providing expert opinion and assistance, in the framework of their responsibilities. 

In cases when, during establishing the irregularity, the Implementing Agency / IBFM faces complex cases where the expertise of other authorities is needed (e.g. AFCOS network authorities), the Implementing Agency / IBFM may address AFCOS to convene an AFCOS network meeting.

AFCOS will organise AFCOS network meeting with the representatives of the Implementing Agency / IBFM and relevant institutions of the AFCOS coordinative body. NAO and chief director of the Directorate for Management of Pre-Accession Assistance Structure should also attend this meeting. 

Also, in cases when, during establishing the irregularity, the Implementing Agency / IBFM has a suspicion that a criminal act was committed (suspected fraud), AFCOS shall convene meeting with the Supreme State Prosecutors and the Police Directorate and other authorities if appropriate. 



On the basis of their competences and specific knowledge, the representatives of AFCOS coordinative body (AFCOS network) can, in the meeting, bring conclusions and provide opinion, i.e. recommendations for proceedings conducted by the Implementing Agency / IBFM.

However, it should be taken into account that the institutions of the AFCOS coordinative body in the process of establishing irregularities have exclusively advisory role and that the Implementing Agency / IBFM reaches a decision on whether advice from the representative of the institution of the AFCOS coordinative body should be accepted or not, while final decision thereof is brought by NAO. 

At the mentioned meeting, the AFCOS unit keeps minutes where it notes further actions and recommendations. Draft minutes are sent to all authorities participating in the meeting to reach the consent on its content. Final version of the minutes are distributed to all authorities participating in the meeting.

The minutes are also sent to the relevant authority in situations where its representative was not present at the meeting.

Note regarding the cooperation with the institutions of the AFCOS coordinative body:

· In case that, after the first held meeting between representatives of the Implementing Agency / IBFM and relevant institutions of the AFCOS coordinative body – as organised by the AFCOS, there is a need for holding further and additional meetings or exchange and submission of additional information or documentation, the Implementing Agency / IBFM may directly cooperate with responsible institutions of the AFCOS coordinative body, without intermediary function of the AFCOS. The Implementing Agency / IBFM is obliged to immediately inform NAO, Directorate for Management of Pre-Accession Assistance Structure and AFCOS on further activities and cooperation with responsible institutions of the AFCOS coordinative body. 

· Opinion of the AFCOS coordinative body does not constitute the Conclusion on irregularity. The Implementing Agency / IBFM may use it for undertaking further proceedings in establishing irregularities. 
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After conducting the procedure of establishing the irregularity, the Implementing Agency / IBFM is obliged to draft Conclusion on irregularity, which may be as follows:
· Conclusion on established irregularity or
· Conclusion on non-existence of irregularity.

a.) Conclusion on established irregularity is the first written assessment drafted by the Implementing Agency / IBFM, on the basis of concrete facts, listing a conclusion that irregularity was committed; however, it simultaneously does not bring into question the possibility that this decision may be subsequently questioned or abolished as a consequence of the flow of administrative or court proceedings. The example of the template for Conclusion on established irregularity is provided in Annex 03. IO at the Implementing Agency / IBFM/IPARD agency records the information from the Conclusion into the Irregularity register (Annex 02).

b.) Conclusion on non-existence of irregularity is the written assessment drafted by the Implementing Agency / IBFM on the basis of concrete facts, listing a conclusion that no irregularity was committed. IO records the information from the Conclusion into the Irregularity register (Annex 02). The example of the template for Conclusion on non-existence of irregularity is provided in Annex 03.

While establishing (non-)existence of the irregularity, particular attention should be paid to:
· Facts, circumstances and arguments on the basis of which the conclusion is reached;
· Identification and interpretation of specific legal acts which have been breached; 
· Financial information on detected irregularity;
· Corrective measures to be applied for negative impacts of the irregularities.

Conclusion on irregularity is prepared by the person who conducted activities aimed at establishing the irregularity, and it is verified by IO and head of Implementing Agency / IBFM / authorised person. Conclusion on irregularity is then sent for the approval to NAO through Directorate for Management of Pre-Accession Assistance Structure, and in case of cross-border cooperation programmes, to the head of operating structure.

In addition to the Conclusion on irregularity, documentation is attached based on which that Conclusion is adopted. 

After verification made, the original of the Conclusion on irregularity is sent to responsible Implementing Agency / IBFM, while the copy is maintained by the person who verified the Conclusion. 

Upon receiving the verified Conclusion, the IO in the Implementing Agency / IBFM records the information from the Conclusion in the Irregularity register. 

In case of the existence of irregularity, the procedure of reporting on established irregularity is initiated. 

IO must ensure that each Conclusion on irregularity is properly documented and that it is available for the needs of audits or upon request of the European Commission. 
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Amount of irregularity represents ineligible expenditure which arises from detected irregularity. 

Financial impact of established irregularity 

Financial impact of the irregularity is clear if it is possible to identify the scope and the amount of cost items affected by the irregularity case. 

If this is the irregularity with unknown financial effect, the Implementing Agency / IBFM should identify the scope of the financial effect, by applying the flat rate financial correction which should be undertaken as corrective measure. 

The scope of the applied flat rate financial correction applicable to an irregularity with unknown financial effect is identified by taking into consideration the following: 
· Applicable contract provisions; 
· Range of costs affected by the irregularity.

If an irregularity may bring into question the eligibility of financed project in total, it should be assessed whether adequate corrective measure is contract cancellation. 

While assessing the applying of flat rate correction, NAO and Directorate for Management of Pre-Accession Assistance Structure are obliged to participate in decision making process. 


Financial consequences of the established irregularity

While identifying the irregularity amount, the following should be taken into consideration:
· The expenditure is included in request for payment submitted to the EC or in the annual financial statement (in that case, financial impact is actual)
· The expenditure is not included in the request for payment submitted to the EC or in the annual financial statement (in that case, financial impact is potential).

Also, amount of irregularity connected to the expenditure should be identified: 
· Amount earlier approved and paid to contractor/beneficiary
· Amount which was not yet approved or paid
· Amount of advance payment not approved. 

If the expenditure was earlier approved and paid, recovery of funds should be requested from the providers / beneficiaries. Also, within the communication with the contractor / beneficiary (written approval) it should be separately indicated that previously approved amount is reduced due to subsequently established irregularities.

If the expenditure is not yet approved or paid, the Implementing Agency / IBFM should take into account that the underlying expenditure is not approved nor paid to contractor / beneficiary. 

The instruments for irregularities' correction are the measures directed towards being place again in status quo situation, and may include the following:
· Cancellation of the contract;
· Recovery of whole or part of the amount paid to contractor / beneficiary; 
· Decrease in the contracted amount (if it is in accordance with contract provisions);
· Other models arising from the contract provisions. 

Recovery of funds

Recovery of funds procedure is described in the IPA II/IPA III Manual of Procedures, Financial Management, while provisions on recovery of funds are set out in the General Conditions of the Contract.

The Implementing Agency / IBFM is obliged to recover from contractors / beneficiaries any wrongly paid / spent amount. 

There are two types of proceedings:
· Recoveries – related to recovery orders issued for cost that had earlier been accepted, but following the audit/verification/investigation has been found as non-eligible.
· Repayments – related to recovery orders issued to reduce pre-financing paid to the contractor/GB but not spent.

As soon as situation occurs due to which recovery/repayment need to be initiated, the IBFM takes all necessary actions to:
· Stop the payments to the contractor/GB involved in the detected situation or
· Issue Recover order (Request for recovery of funds).

In cases of late recoveries (i.e. recoveries made after the deadline given in the Request for recovery), the IBFM (unless the Contractor is a government department or public body of an EU Member State) calculates the amount of interests based on penalty interest published by Central Bank of Montenegro (CBMN) twice a year in Official Gazette. The default interest is incurred over the time which elapses between the date of the recovery deadline and the date on which the recovery is actually made. Any partial payments shall first cover the interest thus established.

If recovery of funds is not done within the deadline, then the IBFM proceeds with:
a) Submission of areminder to the contractor/Grant beneficiary 5 days prior to expiry of the deadline given in the Conclusion on established irregularity;
b) Upon expiry of the deadline given in the Conclusion on established irregularity the bank guarantee or any other form of security is activated (if applicable);
c-
d) Handing over the case (with the relevant supporting documentation, if applicable) to the Irregularity Officer for initiation of a legal proceeding, which shall be performed in line with the provisions of the Irregularities Chapter. This activity has to be implemented within 5 days after the deadline given in the Conclusion on established irregularity.

If recoveries are withdrawn, following acts/decisions of the competent authorities, the relevant amount of the withdrawal has to be recorded.

The NAO shall recover the EU part of contribution to the Commission by the deadline given by the Commission even if the IBFM has not succeeded in recovering all or part of the funds from the contractors/grant beneficiaries. Thus, EU part of contribution will be recovered from the state budget.

For this purpose, close cooperation and communication between NAO/DMS; MA, IBFM and IBPM is needed, for the purpose of making decision at the level of IPA structure from which specific national budget programme funds should be recovered to EC.
Each substantial change related to the status of the irregularity case (financial amounts affected by the irregularity, new conclusions, decisions resulting from any legal proceedings etc.) implies creating follow up reports in IMS.


[bookmark: _Toc192232061]V.7 INFORMING RESPONSIBLE BODIES AND BENEFICIARY ON Conclusion ON established IRREGULARITY

Informing responsible bodies

Within 2 working days as of the day of adoption of Conclusion on established irregularity/non-existence of irregularity, the Implementing Agency / IBFM sends it to NAO for verification through Directorate for Management of Pre-Accession Assistance Structure, and in case of cross-border cooperation programmes, it is sent to head of operating structure. 

After verifying the Conclusion on established irregularity, the information on established irregularity is sent via e-mail to: AFCOS, NIPAC, competent managing authority, project implementation unit/IBPM (if applicable) and Audit Authority. 

It is important to state in the Conclusion whether the expenditures have already been included in the payment request submitted to the EC, or annual financial report and the proposal of corrective measures which will be undertaken by the Implementing Agency / IBFM: 
· Cancellation of the contract;
· Recovery of whole or part of the amount paid out to the provider / beneficiary; 
· Decrease of contracted amount (if according to contract provisions);
· Other models arising from contract provisions. 

Also, the Implementing Agency / IBFM within 2 working days in written form informs the responsible bodies of the AFCOS coordinative body on established irregularity if it is linked to the scope of their activities (e.g. Tax Administration).

In case the Conclusion on established irregularity contains elements indicating committing of criminal act (suspected fraud), the Implementing Agency / IBFM – immediately upon being informed on the suspected fraud and in agreement with NAO, sends official letter with all relevant supporting documentation to Supreme State Prosecutors. In addition, the Implementing Agency / IBFM simultaneously in the written form informs other responsible bodies of the Irregularity Reporting Structure and AFCOS. 







Proceedings regarding systemic irregularities

After Implementing Agency / IBFM establishes the irregularity and reports thereof according to the above mentioned procedures, NAO and Division for Control Framework Management and System Supervision will assess and decide whether to classify the established irregularity as: 
· “one-off irregularity“ – which occurs only once and is not frequent at expenditures of same type or operations of same type or same type of beneficiary; it mostly arises from intentional or unintentional errors which are treated as isolated cases, or 
· “systemic irregularity“ – an error (occurred due to technical, arithmetical or accounting reasons) in the MCS bodies, which may be frequently repeated due to serious omissions in the management and control system, and which affects numerous similar operations, types of beneficiaries and types of expenditures. 

In case of occurrence of systemic irregularities, the following actions are undertaken:
· Division for Control Framework Management and System Supervision prepares instructions and sends them to all bodies in the Irregularity reporting structure which performs the functions related to established systemic irregularity in order to ensure effective and efficient functioning of the management and control system with further activities (e.g. updating of internal manuals of procedures).
· The instruction states the deadline in which responsible bodies of the Irregularity reporting structure must report on the undertaken activities to NAO and the Division for Control Framework Management and System Supervision.
·  NAO and Division for Control Framework Management and System Supervision supervise the implementation of the issued instructions.
· NAO and Division for Control Framework Management and System Supervision assess the need for amending the binding legal and regulatory framework, if in this way a risk of recurrence of the systemic irregularity may be mitigated; which implies that such amendments are recommended. 
· NAO assesses the need for developing further methodologies which the MCS bodies will apply while performing the delegated functions, if in the above described way, a risk from recurrence of systemic irregularity may be mitigated. NAO will, in case the need arises, develop the stated methodologies. 
· If systemic irregularity is spotted in relation to performing of functions of the Directorate for Management of Pre-Accession Assistance Structure, NAO issues internal order on corrective measures which must be undertaken in a way which will enable identifying of responsible organisational units and deadlines for proceedings in this respect. 

If the type of irregularity is such as to justifiably consider that the irregularity was recurring even in previous years, NAO must ensure that all responsible bodies of the Irregularity reporting structure (taking into account the functions assigned to individual bodies), implement necessary actions which would include all operations in which irregularities occurred.

Proceedings related to systemic irregularities are urgent and all actions should be undertaken without postponement; deadlines in which corrective measures are undertaken should also be strictly defined. 


Informing of the Beneficiary

The Implementing Agency / IBFM submits to the provider/beneficiary the information on key elements of the Conclusion on established irregularity in the framework of the Approval Letter of the Financial Report (written approval).
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Modification or cancellation of Conclusion on irregularity may be performed only if reasons for that are based on objectively justified facts, legal provisions or legally justified decisions made by responsible authorities. 

The reason for modification or cancellation of the Conclusion may be receiving of the information related to irregularities which influence the initial Conclusion: 
· All new information received from other responsible institutions, auditor or beneficiary themselves; 
· All new information or facts detected from the information contained in project documentation or identified during the conduct of any additional checks by responsible authorities of the Irregularity reporting structure;
· All new information received during proceedings following the instruction on the appeal which is stated in the decisions by responsible authorities;
· Final court verdict, etc.

Reasons for modifying or cancelling Conclusion on established irregularity or Conclusion on non-existence of irregularity can be errors of technical, arithmetical or accounting nature contained in the initial Conclusion. Moreover, the reason for modifying the Conclusion can be the information on proceedings of judicial bodies in relation to suspected fraud (e.g. claim suit filed, case rejected or final verdict reached). Furthermore, the reason for cancellation of the initial Conclusion on established irregularity is that it was subsequently established that the irregularity does not exist. On the other side, the reason for cancellation of the Conclusion on non-existence of the irregularity is that it was subsequently established that the irregularity exists. 

After the Implementing Agency / IBFM received any objectively justified facts, information or legally justified conclusions of the responsible authority, the Implementing Agency / IBFM assesses them and, if they do not influence the initial Conclusion, it must be modified or cancelled. 

Further to the above, the Implementing Agency / IBFM is obliged to draft a new Conclusion on irregularity, which modifies or cancels the initial Conclusion on established irregularity or Conclusion on non-existence of irregularity. The mentioned Conclusion must be submitted to NAO and Directorate for Management of Pre-Accession Assistance Structure. 

For the purpose of ensuring audit trail, the Implementing Agency / IBFM stores in the respective file all initial, modified or cancelled Conclusion on irregularity, as well as supporting documents relevant for the adoption of the Conclusion. 

In case it is necessary to modify or cancel the Conclusion, new Conclusion is drafted in the framework of which new information are written together with the valid information from the initial Conclusion. New Conclusion contains the same identification number of irregularity case as well as the initial Conclusion on established irregularity. 
After drafting this Conclusion, the regular activities follow, such as recording of the information from the Conclusion into the irregularity register, starting with the measures for correcting negative impacts of the irregularity, reporting to NAO, Directorate for Management of Pre-Accession Assistance Structure and AFCOS, preparation of initial report or follow-up report (report on the follow-up of proceedings upon reported irregularities, providing information to other institutions, further proceedings with the irregularity until the moment at which the case is closed, etc. 

Note!
If the cancelled Conclusion on established irregularity is connected to already reported irregularity in the framework of IMS system, the implementing agency / IBFM is obliged to draft a follow-up report, i.e. report on follow-up of proceedings per reported irregularities in IMS system. In that case request to cancel a case is produced in the IMS system. Procedures for drafting of follow-up report are described in chapter VI.3. of the Guidelines.
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In accordance with Article 51 (5b) of the IPA II Framework Agreement[footnoteRef:22] and Article 51 (5f) of the IPA III Framework Agreement, suspected fraud means any irregularity due to which administrative or court proceedings are initiated at national level, in order to identify intentional conduct, particularly fraud.  [22:  Framework Agreement between Montenegro and European Commission on the rules for implementation of European Union financial assistance to Montenegro within the Instrument for Pre-accession Assistance (IPA II); Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III)] 


On the other side, fraud means any intentional act or omission related to: usage or presentation of false, incorrect or incomplete reports or documents; which for the consequence have unlawful appropriation or maintenance of funds from the Union general budget or other budgets which are managed directly by the side of, or on behalf of, European Union, non-reporting of information on the contrary to clearly defined commitment with the same consequences, or unintentional usage of funds.
 
Criminal acts are defined at the national level by Criminal Act. 

Proceedings of Implementing Agency / IBFM in cases of suspicion of fraud

In case the Irregularity Alert Form or Conclusion on established irregularity contains elements which indicate the committing of criminal act (suspicion of fraud), the Implementing Agency / IBFM (head of body/authorised person) immediately upon being informed on the suspicion of fraud and with consent of NAO, sends an official letter accompanied by all relevant documentation to Supreme State Prosecutors. 

The Implementing Agency / IBFM which informed the Supreme State Prosecutors on the suspected fraud, informs the AFCOS on the submitted alert, and if needed, other responsible persons and/or bodies (e.g. NIPAC, head of operating structure for cross-border cooperation programmes, head of managing authority for Rural Development Programme, project implementation unit, Audit Authority).

The Implementing Agency / IBFM which informed the Supreme State Prosecutors on suspected fraud continues with administrative proceedings per this case, within their responsibilities. 

Cases classified as suspected fraud by competent Implementing Agency / IPARD Agency / IBFM are recorded in IMS as suspected fraud (IRQ3). After a final court verdict is reached, the qualification of the reported case can be changed into “Fraud” (IRQ 5).


Potential fraud indicators:
· Alternating specifications for the benefit of one tenderer; 
· Frequent submission of offers by the same tenderer, who seem to be awarded with numerous executions of contracts; 
· Splitting of contracts in order to enable easier tendering with lower threshold;
· Lack of separation of duties/obligations within the project, in other words, the beneficiary also conducts technical evaluation, commercial evaluation and/or recommends the tenderer; 
· Corrections done manually without providing information on who made corrections and when, or intentional arithmetic errors; 
· Evaluation form and criteria unclear, missing or not completed correctly; 
· Difficulties at contacting the beneficiary/economic operator; 
· Repeated changes of addresses, employees and account of the beneficiary of the contractor; 
· Accounting and auditor of the project are the same persons;
· Significant payments in cash; 
· Non-existing supporting documents (e.g. invoices),
· Non-existing records of working hours or existing evidence that records of working hours have been substituted,
· Difficulties in access to accompanying documents.

Each stated case may be treated as suspected fraud if sufficient evidence exists on intentional behaviour. 


[bookmark: _Toc192232064][bookmark: _Toc347410974]V.10 SPECIFICITIES IN RESPECT OF PROCEEDINGS CONDUCTED BY IPARD AGENCY

With regards to the fact that the IPARD Agency implements rural development programmes on the basis of indirect management, which is, on the contrary to other IPA components, additionally regulated by the IPARD Sectoral Agreement[footnoteRef:23], the irregularity management procedure differentiates in certain segments in relation to other policy areas within IPA II / IPA III project.  [23:  Sectoral Agreement between the Government of Montenegro and European Commission defining the rules for management and implementation of Union financial assistance to Montenegro within Instrument for Pre-accession for policy area ”Agriculture and Rural Development” (IPARD), OJ MNE – International Treaties, 2/2016] 





Also, incorrect information or non-fulfilment of criteria relating to completion criteria and eligibility of grant award application in the phase prior to approval of projects are not considered as irregularities, in respect of definitions stated in these Guidelines, but are according to the regulations for IPARD implementation and approved procedures such cases rejected as ineligible. IPARD Agency treats such requests in a way that projects are rejected and decision on rejecting request for funds is issued.

Irregularity reporting within IPARD Agency should be oral in first instance. The employee will be requested to confirm the reporting of suspected irregularity by filling in irregularity alert form. The Irregularity Officer will draft a report, or will submit already drafted report to Head of IPARD Agency for consideration and approval. 

Taking into consideration the fact that the implementation of IPARD II / IPARD III may cause information from the spot by the side of external participants in the process, the IO in that case, on the basis of information received or suspicions that a certain irregularity exists, at administrative level or on the spot, within communication with the director, if necessary, issues an order for conducting on the spot check. At the internal meeting held within IPARD Agency the on-the-spot control report will be considered, and the meeting will be chaired by the Head of the Agency, while IO will be present, as well as heads of relevant departments in the IPARD Agency. 

In case that the stakeholders in this consultative meeting realize that there are certain actions which may lead to misuse of the funds and that there are sufficient indicators for proving a certain suspected irregularity, director issues a decision on the basis of meeting report and sends the information on established irregularity directly to NAO with the copy to AFCOS. 

In case that the on-the-spot control as well as the decision made in the consultative meeting does not recognize any activity which deviates from envisaged procedures, the case will be closed within IPARD Agency.

In case that IPARD Agency does not have sufficient and quality information which would confirm the suspected irregularity, the director must convene the meeting with the representatives of the IPARD Agency, head of Division for National Fund and Management of Accounts, IO in the Office for support to NAO, as well as representative of the AFCOS in the Ministry of Finance. Decision on confirmation of suspected irregularity or its rejection should be brought after the review of relevant information which is at disposal of all meeting stakeholders. 

If the irregularity is not confirmed, the Irregularity register has to be updated accordingly. In this way the case of suspected irregularity is considered to be closed.

All established irregularities will immediately be reported to AFCOS through IMS, for the purpose of reporting to NAO and OLAF. 




In relation to the irregularity established at the level of the contract, the director of IPARD Agency will ensure that the IPARD Agency as the contracting authority undertakes all necessary activities to (1) stop the payments to the request sender/recipient who is included in the detected irregularity, (2) recover funds by the side of the request sender/recipient (3) cancels contract with the recipient. If the IPARD Agency does not manage to recover the funds from the recipient, the responsibility for instigating court proceedings for recovery of funds lies on the director of IPARD Agency. 

More detailed information and steps on proceedings upon suspected or reported irregularities are provided in the Manual of Procedures on irregularity management in the IPARD Agency.


RECOVERY OF FUNDS

On the basis of seriousness of detected irregularity, Head of IPARD Agency may decide on the suspension of payments for all contracts in the implementation of which the related entity is included, up until the moment at which the entity submits the applicable justification. Head of IPARD Agency should inform NAO thereof. 

In cases of irregularities, in other words, non-purposefully used funds and overpaid funds, wrongly executed payments and/or other irregularities with financial impact, the IPARD Agency initiates the procedure for recovery of funds, in other words, the Agency adopts a decision on recovery of funds. 

When the full amount of funds is recovered, the accounting service should submit to IO a Debtors Ledger, and the irregularity file is closed. 

In case the recipient does not recover the amount to corresponding bank accounts within defined deadline, the Head of IPARD Agency shall, in written form, inform the Division for National Fund and Management of Accounts. The Division for National Fund and Management of Accounts will undertake adequate additional legal actions against the recipient. In that case, the Head of IPARD Agency contacts the Protector of Property and Legal Interest of Montenegro, who is responsible for protection of Montenegrin financial interests from other legal persons, appointed in accordance with Act on the rights of state property, with the copy to NAO for information purposes, and provides necessary documentation for instigating court proceedings. 

If the recipient recovered the amounts in the deadline defined by IPARD Agency, the Head of IPARD Agency will submit the report to NAO within three working days as of the date of payment of the recovered amount. 

[bookmark: _Toc192232065]VI REPORTING ON ESTABLISHED IRREGULARITIES

Reporting on irregularities is one of the mechanisms of the sound financial management. It has a double purpose. On one side, on the basis of the irregularity reports a risk analysis can be conducted in the area of irregularity management, and according to the conducted analysis, risky areas can be detected while action plan for elimination of risks can be drafted, while at the same time insights into irregularity reports enable the responsible authorities to timely undertake corrective measures. 

Namely, the information from the irregularity reports is used for the following purposes: 

1) in order to correct potential negative financial impacts of the irregularities (information from the reports are necessary for execution of recovery of funds);
2) in order to get an insight into practices which lead to irregularities, and to enable the management to formulate the improvements in the management and control system, for the purpose of preventing the recurrence of irregularities and reducing the opportunities for committing fraud;
3) in order to conduct risk analysis and develop early warning systems, which assist in more efficient identification of irregularity and fraud risks. 

In general, all-encompassing irregularity management process can be presented as follows: 



Establishing the irregularity 
(Implementing Agency)
Reporting







Dealing with established irregularities
· Recovery of unjustifiably paid funds
· Administrative and court proceedings


Detection of Irregularity




Prevention of irregularity
· Introduction of improvements in the management and control system through legislative or implementing measures (recruitment, trainings, communication, additional internal controls and likewise)
· Risk management
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[bookmark: _Toc192232066]VI.1 IRREGULARITY REPORTING TOOLS

Irregularity reporting tools are: 
· Irregularity Register 
· Irregularity Management System (IMS)

[bookmark: _Toc192232067]VI.1.1 IRREGULARITY REGISTER

The Irregularity Register is a tool primarily used for recording and monitoring suspected irregularities and established irregularities. However, since it also provides information about cases of irregularities that do not meet the criteria for reporting to the EC, but are sent to the AFCOS and other MCS bodies, it also serves a reporting role.

The Irregularity Register records suspected irregularities and established irregularities from the beginning of the eligibility period, i.e., the following cases are entered into the Irregularity Register:
· reported information about potential irregularities that are found to be substantiated and for which the establishing procedure will be initiated (suspected irregularities),
· established irregularities that do not meet criteria for reporting through the IMS (applicable to IPA III)
· established irregularities reported through the IMS.

Irregularity register data




IMS data







[bookmark: _Hlk193188255]Implementing Agency / IPARD Agency / IBFM sends the Irregularity Register with a status report within 15 working days after the end of each quarter to the AFCOS via email (nepravilnosti.eu@mif.gov.me), and a copy is sent to MA (where applicable), IBPM, National Fund and Audit Authority.

The final row should show the total amount of all established irregularities. This is useful information for each beneficiary of Irregularity register and it also serves as an auto-control as it can indicate possible errors (e.g. if huge discrepancies are detected in relation to the last reporting period).

With regard to the most common errors in the irregularity registers, they are listed below:
· omission of information (e.g. omission of information on the type of irregularity),
· failure to specify the source of the initial information that raised the suspicion of irregularity (method of detecting the irregularity),
· entering incorrect information,
· duplication of cases,
· issues related to displaying updates for previously opened cases (not specifying what was updated),
· discrepancies with the information provided in the IMS (applicable to cases reported via IMS),
· calculation errors (EU part + National contribution part + Private contribution <> total),
· incorrect number format which results in incorrect sums (e.g. 9.999.00 instead of 9.999,00, number saved as text, etc.).

Each case entered in the Irregularity Register is assigned a sequential number that must not change.

The data in the Irregularity Registers should be consistent with the data in the IMS system (for those cases entered into IMS). Therefore, close cooperation is necessary between the intermediary bodies where they are established.MEMBER STATE PRACTICE – TO BE CONSIDERED

The possibility of errors within Irregularity registers rises proportionally to the rise of recorded irregularity cases. Errors refer to omissions, inconsistencies and ambiguities while the tool itself stops being user-friendly due to the large and increasing number of recorded data.

As a result, recording cases of (suspected) irregularities in the Irregularity register that has a form of excel table becomes inadequate. 

An appropriate solution to this problem could be the establishment of Irregularity Registers in the form of an online application.

This would enable all bodies of the Irregularity Reporting System to record cases in a unified system, ensuring consistency of the data.

Additionally, by introducing automatic controls, dropdown menus, and the possibility of automatic case updates, many of the current shortcomings and errors could be eliminated.

Finally, interconnection of Irregularity register with other information systems that serve for monitoring project implementation could reduce data redundancy and administrative burden.



[bookmark: _Toc192232068]VI.1.2 IRREGULARITY MANAGEMENT SYSTEM (IMS)

Irregularity Management System (IMS) is a software web application within which reporting on irregularities is executed (preparation and submission of irregularity reports) to the European Anti-fraud Office (OLAF). 

According to regulations for the needs of Montenegro, reporting in the IMS is done through the module: pre-accession assistance (PAA).

Access to IMS is guaranteed to the institutions which participate in the irregularity reporting process. Award of user roles within IMS depends on the hierarchical structure of the institution which is defined through legal acts and by-laws. Activation of adequate user accounts falls under the responsibility of AFCOS (i.e. the system's administrator).

Reporting flow in the IMS, with regards to institutions included in the irregularity reporting procedure, may be presented as follows:

OBSERVERS:
NIPAC Office
Directorate for Management of Pre-Accession Assistance Structure
Head of Operating Structure (for Cross-border cooperation programmes)
Competent Managing Authority (annual and multiannual programmes, CBC programmes, IPARD)
PIU/IBPM
Audit Authority

Implementing Agency / IPARD Agency / IBFM
OLAF
NAO
(AFCOS)
































Responsibilities of individual bodies within IMS are described further below.

Implementing Agency / IBFM:
· is a sender of the Irregularity Report to NAO via AFCOS 
· does not have possibility to directly send reports to OLAF
· has a „parent“ organisation (AFCOS) which sends irregularity reports to OLAF after NAO's prior approval of the received irregularity reports.

AFCOS:
· is a “parent“ organisation for the Implementing Agency / IBFM 
· is a receiver of reports for NAO, which are sent by the Implementing Agency / IBFM
· can reject reports (and return them to the Implementing Agency / IBFM for corrections) or send them to OLAF, after NAO's prior approval 
· does not have a “parent“ organisation.

In order to become an IMS user, special electronic certificate is needed, as well as username and password – OLAF prepares those upon request from AFCOS. Therefore, AFCOS, as key contact point to OLAF, ensures that rights of a certain IMS user are given to an appointed officer within each Implementing Agency / IBFM on the basis of written request submitted by the Implementing Agency / IBFM. Other bodies included in the management and control system may also require from AFCOS the users’ rights of observers in IMS.

In relation to the role of the institutions in the irregularity reporting process, the users may have one of the following roles: 
· manager – has all rights including also sending of irregularity reports to the next hierarchical level (e.g. head of Implementing Agency / IBFM);
· creator – has a right to prepare and draft irregularity report (e.g. irregularity officer); 
· observer– has only-read access to the system (NIPAC Office, Directorate for Management of Pre-Accession Assistance Structure (Division for Control Framework Management and System Supervision and Division for National Fund and Management of Accounts))
Status of observer may be given also to the institution from AFCOS coordinative body (e.g. Audit Authority) on the basis of their written request. In this case, approval for awarding the observer's status to the institution from the AFCOS coordinative body is given by NAO. 



The following table in details presents rights which a certain user may get in respect of their role (manager, creator and observer):

	Available actions
	Implementing Agency / IBFM
	AFCOS*
	Observer

	
	Creator
(IO)
	Manager
(Head)
	
	

	Drafting Irregularity Reports
	P
	P
	
	

	Updating Irregularity Report sent to OLAF (follow-up)
	P
	P
	
	

	Sending irregularity reports to AFCOS
	
	P
	
	

	Keeping irregularity reports in draft forms
	P
	P
	
	

	Fine tuning and revising draft irregularity report
	P
	P
	
	

	Deleting draft irregularity report
	P
	P
	
	

	Verifying irregularity report (quality check)
	P
	P
	
	

	Completion of irregularity report
	P
	P
	
	

	Rejection of irregularity report (sending back report to creator for corrections/amendments)
	
	P
	P
	

	Revising rejected irregularity reports

	P
	P
	
	

	Completion of rejected irregularity reports
	P
	P
	
	

	Re-submission of rejected irregularity reports

	
	P
	
	

	Importing irregularity reports**
	P
	P
	
	

	Sending irregularity reports to OLAF

	
	
	P
	

	Search of irregularity reports
	P
	P
	P
	P

	Printing out individual irregularity report from IMS
	P
	P
	P
	P

	Exporting irregularity reports 
(in .xls/ or .xml format)***
	P
	P
	P
	P


* AFCOS sends irregularity reports to OLAF for NAO.
** Import of irregularity report marks the transmission of data into IMS from a table in Excel program. The condition for this is that this table has a same format as the one exported form IMS. 
*** Export of irregularity report marks the transmission of data from selected irregularity reports into the table in Excel program, which may be downloaded to the computer. In this way a consolidated overview of selected irregularity reports can be obtained. 

More detailed information on the system and its usage are available upon registration in the system in the form of on-line instructions and user manuals.

With regard to the number of IMS users, it has to be said that the AFIS Security Policy statement LA.18 mandates a regular review of all users and their access right to the AFIS applications. Accordingly, OLAF annually conducts the User Account Review.

If during the review OLAF detects that for a certain “organisation” there is no feedback registered yet or the feedback is still in "Draft" state (saved for further processing, but not yet submitted to OLAF), it suspends such user accounts. However, before suspension of accounts it notifies the competent Liaison Officer(s) of that risk.

Therefore, AFCOS and other AFCOS system bodies should take due care that user rights are granted only to those persons who really need access to IMS.


[bookmark: _Toc192232069]VI.2 GENERAL REPORTING REQUIREMENTS

There are several types of reporting:
· Initial reporting
· Reporting on follow-up of procedures undertaken upon reported irregularities (Follow-up reporting)
· Urgent reporting (not applicable for IPA III)
· Reporting on non-existence of irregularities (Zero reporting)[footnoteRef:24] [24:  In the financial period 2007-2013 OLAF required Reporting on non-existence of irregularities. However, it is not obligatory any more.] 


Types of reporting and their features are shown in the table below: 

	Type
	Basis
	Deadlines for reporting

	Tool

	
	
	Deadline for sending report to AFCOS
	Deadline for sending report to OLAF
	

	Initial reporting
	Conclusion on established irregularity
	Immediately
	Immediately
	AFIS-IMS

	Follow-up reporting
	Initial Report
	Immediately
	Immediately
	AFIS-IMS

	Urgent reporting
	Consequences exist out of state territory
	Immediately
	Immediately
	AFIS-IMS



According to national legislation, execution of irregularity reporting function within the existing management and control system in Montenegro is envisaged for the following bodies:
· AFCOS (Ministry of Finance) – on behalf of NAO is responsible for reporting to OLAF on established irregularities;
· Implementing Agencies / IBFMs within Irregularity reporting structure – establish irregularities and through AFCOS report to NAO on established irregularities.

Apart from sending reports (initial reports, follow-up reports and urgent reports) in the framework of IMS to AFCOS for NAO, the Implementing Agency / IBFM (IO/authorised person) is obliged to send the following documents to responsible authorities:

· Irregularity Alert Form (within which suspected fraud can also be reported): 

· Information is submitted in written form at the latest within 2 working days as of the day of verifying Irregularity Alert Form to NAO, Directorate for Management of Pre-Accession Assistance Structure, AFCOS, NIPAC, as well as other persons and bodies, if applicable (e.g. to project implementation unit, head of operating structure for cross-border cooperation programmes, head of managing authority for Rural Development Programme). The information which is sent to NAO and Directorate for Management of Pre-Accession Assistance Structure – Division for National Fund and Management of Accounts may also contain verified Irregularity Alert Form and Irregularity Register;

· Conclusion on non-existence of irregularity: 

· If, upon the reported suspicion of irregularity, it is established that the underlying case does not contain elements of an irregularity, the Conclusion on non-existence of irregularity is submitted to NAO, Directorate for Management of Pre-Accession Assistance Structure and AFCOS, within 2 working days as of the day of its adoption. It is also sent to other persons and bodies who were informed on suspicion of irregularity;

· Conclusion on established irregularity: 

· Conclusion on established irregularity is submitted to NAO, Directorate for Management of Pre-Accession Assistance Structure and AFCOS, within 2 working days as of the day of its adoption. It is also sent to other persons and bodies who were informed on suspicion of irregularity and to Audit Authority;

· Irregularity Register: 
Irregularity Register is sent to AFCOS within 15 working days after the end of each quarter via electronic mail, and the copy is sent to Directorate for Management of Pre-Accession Assistance Structure – Division for National Fund and Management of Accounts, competent Managing Authority, IBPM and Audit Authority.

· Other relevant information (if and when appropriate) (e.g. legal warning for reimbursement of funds, on the spot check report, refund proof, audit reports, letter to  Supreme State Prosecutors, etc.).





[bookmark: _Toc192232070]VI.3 INITIAL REPORTING

In accordance with clause 2 of the Annex H to IPA II Framework Agreement and IP III Framework Agreement, IPA II beneficiary / IPA III beneficiary is obliged to report any suspected fraud and other irregularities including fraud, which have been the subject of a primary administrative or judicial finding without delay to the Commission and keep the latter informed of the progress of administrative and legal proceedings using, when required, the dedicated Irregularity Management System (IMS).

Primary administrative or judicial decision (PACA) is a first-instance assessment in the written form made by responsible authority, administrative or court, on the basis of certain facts that a certain irregularity has been committed, regardless of the fact that there is a possibility that this conclusion will later on be revised or withdrawn further to administrative or court proceedings.

Within these Guidelines, primary administrative decision means a Conclusion of the Implementing Agency / IBFM on established irregularity. Template for this Conclusion is provided in Annex 03.

Upon approval of Conclusion on established irregularity, IO analyses the contents of the underlying Conclusion, and based on its contents the IO commences with drafting the initial report. 

Namely, in the context of IPA III, there are some exceptions to reporting rules. In accordance with those exceptions, the following irregularities shall not be reported:

1) Irregularities for an amount lower than EUR 300 in EU contribution and

2) Irregularities which are detected and corrected by the IPA III beneficiary before inclusion in a payment application submitted to the Commission.

However, the abovementioned exceptions shall not apply to irregularities that give rise to the initiation of administrative or judicial proceedings at national level in order to establish the presence of fraud or other criminal offences.

Having in mind the exception stated under point 2), IBFMs / IPARD Agency shall check with the Ministry of Finance - Division for National Fund and Managing of Accounts whether a certain expenditure has been included in a payment application submitted to the Commission.

Irregularities that are not reported via IMS should be registered in Irregularity register.

The Implementing Agency / IBFM immediately submits to AFCOS for NAO an initial report via IMS[footnoteRef:25]. [25:  Annex H of the Framework Agreement between Montenegro represented by the Government of Montenegro within Instrument for Pre-accession Assistance (IPA II); Annex H of the Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III)] 


During the drafting of initial report in IMS, the report is given request number (Request N°). The format of the request number is as follows: ME/YYYY/XXX/ZZ/X, whereby:
· ME marks the state (Montenegro)
· YYYY marks the year to which the case relates (if the irregularity is established in 4th quarter 2018, and the report is sent to AFCOS in January 2019, the year which is entered is 2018);
· XXX marks the request number (e.g. 001, 002, 003, etc.), whereby the numeration is sequential and relates to each component and each year separately. Also the initial number remains the same during the years. Only the number of report versions is changed;
· ZZ marks the programme to which the irregularity relates;
· X marks the case version, whereby 1 represents the initial report, 2 represents first update, 3 represents second update, etc. 

After OLAF processes the report, the report is given a single case number (Case N°). The stated case number should be used in all further communication and recording (e.g.: in the Irregularity Register (Annex 02)).

After receiving initial reports, submitted by the Implementing Agency / IBFM, AFCOS conducts the control of technical correctness of initial irregularity reports, drafted for the referred quarter.

If AFCOS, while checking technical correctness of the irregularity reports, identifies that the information in the initial report is insufficient or unclear; or if financial data have been wrongly calculated, the AFCOS rejects such initial reports after receiving them, and it requires from the Implementing Agency / IBFM to make certain modifications and supplements to the report. 

In case of rejecting the initial report which was submitted to the AFCOS for NAO, IO is obliged, within 5 working days as of the moment of rejecting the report, to modify or supplement the stated report in accordance with the comments made by the AFCOS. After making the requested modifications and supplements to the report, it should be re-sent to the AFCOS. If the report is correctly created AFCOS prints it out and it submits the printed report to the NAO for verification. Upon verification AFCOS sends the report to OLAF.

If certain data, particularly those related to committing irregularities and a way in which the irregularity has been committed, are not available or if they should be corrected, they will be submitted to OLAF while sending the follow-up reports. 



[bookmark: _Toc192232071]VI.4 REPORTING ON FOLLOW-UP OF PROCEDURES UNDERTAKEN UPON REPORTED IRREGULARITIES (FOLLOW-UP REPORT)

Montenegro is obliged to inform OLAF as soon as possible on all proceedings upon previous initial reports (reporting on undertaken measures).[footnoteRef:26] [26:  Annex H of the Framework Agreement between Montenegro represented by the Government of Montenegro within Instrument for Pre-accession Assistance (IPA II); Annex H of the Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III)] 


In order to ensure timely informing related to proceedings upon previous initial reports, it is recommended that after sending the initial report to the AFCOS, at the beginning of each quarter the Implementing Agency / IBFM checks whether there are changes in the status of irregularity cases previously reported to OLAF. The aim of this step is to ensure that irregularity cases are closed in due time.

On the basis of collected information, OI drafts Follow-up Reports and submits them to the AFCOS. These reports should contain the information related to changes in the status in respect of commencement, completion or abolishing all proceedings related to imposing administrative penalties or penalties for criminal offences related to reported irregularities, as well as on the outcome of these proceedings. Therefore, there is a need to report to OLAF on all corrective measures which are undertaken with the objective to correct irregularities, which have already been reported to OLAF through initial reports. Follow up reports are drafted only in case the information recorded in the initial report are subject to changes. 
 
In respect of irregularities for which sanctions have been imposed, the states also mention: (a) whether these sanctions are of administrative or criminal nature; (b) details on sanctions; (c) whether fraud has been established.

If some data, particularly those related to proceedings of committing an irregularity and the way in which the irregularity was detected, are not available or should be corrected, they will be submitted to OLAF during the submission of Follow-up reports. 

If no changes occurred whatsoever, within 15 days as of the end of each quarter, AFCOS should be informed via electronic mail. 

The Implementing Agency / IBFM must undertake timely and adequate actions of correcting all irregularities with the objective to decrease the risk of detrimental impact on national and EU budget.





In case the IO receives a cancelled Conclusion on established irregularity in which initial findings on the established irregularity are not valid any longer, in other words, after further checks the mentioned Conclusion on established irregularity is cancelled, the IO drafts a follow-up report and indicates the non-existence of irregularity accompanied by the explanation of reasons for cancellation of irregularity case. In the framework of IMS, the request to cancel a case is created.

Upon receiving the follow-up report, AFCOS conducts checks of technical correctness of the follow-up reports, i.e. reports on follow-up of procedures upon reported irregularities which are drafted for a particular quarter. 

If AFCOS, while conducting checks of technical correctness of the irregularity reports, identifies that the information provided in the reports prepared by the Implementing Agency / IBFM are insufficient, the Office will reject such reports after receiving them, and they will require from the Implementing Agency / IBFM that the information are completely deleted or that certain modifications and supplements are made for re-submission of the reports.

In case of rejecting the report which was submitted to AFCOS, the IO is obliged, within 5 working days as of the moment of rejecting the report, to modify and supplement the stated report in accordance with the comments of the AFCOS. After inserting the requested modifications and supplements, the report should be re-submitted to AFCOS for the purpose of further reporting to OLAF. 


[bookmark: _Toc192232072]VI.5 ADDITIONAL REPORTING OBLIGATIONS

A) Urgent reporting (applicable to IPA II)

IMS provides for urgent reporting especially related to the cases where other countries are involved and irregularities may have consequences beyond national territory of one country.

Urgent reporting implies the obligation that the Implementing Agency / IBFM immediately collects all relevant facts and information on a certain irregularity and immediately drafts urgent report and to submits it to AFCOS which immediately sends it to OLAF on behalf of NAO after verification. 

Other respective member states or other IPA II Beneficiary Countries might be informed as well, if necessary.

B) Informing Member States / other IPA III Beneficiaries

The IPA III beneficiary, when reporting to the Commission, in addition shall inform the Member States or other IPA III beneficiaries concerned about any irregularities discovered or supposed to have occurred, where it is feared that they may have repercussions outside its territory.


[bookmark: _Toc443035902][bookmark: _Toc192232073]VI.6 CLOSING OF IRREGULARITY CASE 

Irregularity case is considered closed if one of the following conditions is met: 
· A decision is brought that previously established irregularity is not considered an irregularity anymore (in that case Conclusion on established irregularity should be amended into Conclusion on non-existence of irregularity);
· All corrective measure have been conducted and all ineligible expenditures have been recovered or excluded from payment claim towards the EC / annual financial statement, except in the case when this is not possible because on the basis of final decision by responsible authority, it was established that request for protection of rights to forceful enforcement of claims (statute of limitations of rights) is lost; or if claims could not have been (forcibly) enforced due to others, on the basis of reasons established by regulations.

Cases where court proceedings have been initiated (criminal, misdemeanour and others) can be closed only upon reaching the final verdict. In such a case, the classification of irregularity in IMS has to be changed from IRQ 3 (suspected fraud) to IRQ 5 (established fraud).











[bookmark: _Toc192232074]VII DOCUMENTATION MANAGEMENT

In order to ensure adequate audit trail, system should be established to ensure the storage of all documents related to procurement of services, goods or works, grant award, contracting, financial management, control and audit.

During management of documentation related to reporting on suspicion of irregularity and/or fraud, i.e. related to conducting procedures of determining the irregularity, provisions of the Act on Secrecy of Information (which defines the secrecy of information) should be taken into account. Moreover, if the alert submitted by the whistle-blower contains some secret piece of information, the institution which received the alert should proceed with this information according to Anti-corruption Act and Act on Secrecy of Information. 

The beneficiaries of IPA II have to undertake all indispensable measures for prevention of unauthorised publication, i.e. access, to the information related to alerts of suspicions on irregularity and/or fraud. Such information must not be sent to other persons except from the persons in the institutions of IPA II Beneficiary or Union, who due to their duties must have access to this information without prior consent of the IPA II Beneficiary. 

The IPA II Beneficiary is obliged, to a reasonable extent, to ensure protection of personal data. Personal data relate to the information concerning natural person. Every procedure which is conducted with personal data, such as procedures of collection, recording, organising, storing, adjustment or amendment, withdrawing, consulting, usage, publication, deletion or destruction, is conducted on the basis of rules and procedures of IPA II Beneficiary, but only to the extent in which this is necessary for implementation of IPA II assistance. 

Personal data connected with IPA II programme are treated in accordance with the rules stipulated by the Regulation (EC) no. 2018/1725 and by respecting rules on confidentiality and security. 

While dealing with personal data, institutions are obliged to proceed also according to Act on protection of personal data[footnoteRef:27]. While processing personal data it is necessary to ensure willingness of the interviewees as well as to take account of proportionality of the purpose for which these data are collected. According to Article 21 of the mentioned Act, manager of register of personal data is not obliged, inter alia, to inform the person on data processing to whom these data relate, when processing of personal data is stipulated by law. In that case, manager of register of personal data is obliged to envisage adequate measures on protection of the stated data.  [27:  OJ MNE 79/08, 72/09, 70/09 and 44/12] 





Documentation of IPA II programme related to all phases of procurement, grant award, granting procedure, related correspondence and all adequate documentation related to payments and funds reimbursement is maintained for the period of at least six years as of the final date of operational realisation of the Financing Agreement.[footnoteRef:28] [28:  Article 49 of the Framework Agreement between Montenegro represented by the Government of Montenegro in the framework of Instrument for Pre-accession Assistance (IPA II)] 


Documentation of IPA III programme related to the procurement and grant award procedures, contracts, addenda, relevant correspondence and all relevant documents relating to payments and recoveries is maintained for the period of at least five years as of the final date of closure of a programme[footnoteRef:29]. [29:  Article 49 of the Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III)] 
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Information from regular activities 


Information from bodies in the Irregularity reporting structure and AFCOS coordinating body on their findings


Information from third parties 


Implementing Agency / IBFM / IPARD Agency
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