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REPORT

1) Please describe the overall aim of your mission:

Discussion with the officials of Montenegro on the compliance of the draft Law on
Amendments to the Law on Foreign Nationals with the EU acquis communautaire as well as
The 1954 Convention relating to the Status of Stateless Persons.

2) State of play — analysis (indicative length: 1 page)

Please list key issues and developments in the area covered by your mission, e.g. legislation,
policies, statistics, resources and infrastructure available, best practices and shortcomings
which explain the current and the future need for assistance. This section is particularly
important for defining our future activities as well as for the European Commission and the EU
Delegation.

Montenegrin Law on Foreign Nationals has been developed in 2017-2018 and at that time had a
relatively good compliance with the EU acquis communautaire. Positive feedback on both the existing
law and the planned amendments has been received from the EU Representation in Montenegro.
Montenegrin officials met during the mission expressed readiness to work further to achieve full
compliance with the respective EU legal documents.

Since 2018 Montenegro has become both the transit and the destination country and has experienced
intensification of emigration flows as well. Around 100 000 foreigners with residence permit are
staying in the country (more than 70 000 with temporary residence permits and 30 000 with permanent
residence permits) and it is necessary to adjust the Law in order to protect the national interests as well
as to improve the management of the admission system and control of foreigners.
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contained therein.




The recent set of amendments improves the compliance with the EU acquis communautaire
significantly. Along with the norms required to comply with the EU norms the amendments tackle the
issues related to the status of stateless persons. Around 400 persons without any citizenship have been
currently identified in Montenegro and the amendments could help to establish their status.

During the mission the Montengrin officials expressed particular interest to discuss the issues on visa
related issues, free movement of persons, posting of workers, statelessness and return.

The amendments introduce the Visa information system that is being developed in order to meet
Schengen criteria and practices. Concerns about compliance with the Schengen Visa code are related
to the possible restrictions on Montenegrin tourism policy that nowadays allows rather flexible entry
conditions for citizens of some countries that are listed in the Annex I of the Regulation (EU)
2018/1806 of the European Parliament and of the Council of 14 November 2018 listing the third
countries whose nationals must be in possession of visas when crossing the external borders and those
whose nationals are exempt from that requirement (codification). As one example citizens of Russian
Federation can be mentioned who can enter Montenegro visa free while traveling for tourism purposes.
Tourism is a significant source of budget income for Montenegro and restrictions imposed in order to
comply with the Schengen rules might leave an impact on a budget revenue. The network of
Montenegrin diplomatic and consular representations abroad is not very developed therefore
introduction of visa regime might reduce number of tourists. Visa policy is an area where further
TAIEX assistance could be provided to carry out more thorough analysis of the Montenegrin
compliance with the EU and especially Schengen acquis and to help Montenegro to design balanced
visa policy. An attention shall be paid to the elements of Schengen acquis that shall be implemented
before Montenegro joins the EU.

Regarding the EU directives in the field of migration and free movement of persons (Chapter 24 and
Chapter 2) it should be noted that some directives have been introduced completely, e.g., Council
Directive of 22 September 2003 on the right to family reunification (the planned amendments expand
the categories of family members even further, extending family reunification to same-sex partners).
The necessary provisions have been included to comply with the Directive 2009/52/EC of the
European Parliament and of the Council of 18 June 2009 providing for minimum standards on
sanctions and measures against employers of illegally staying third-country nationals as well as the
Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an action to
facilitate illegal immigration, who cooperate with the competent authorities.

With regard to the Return Directive 2008/115/EC, the majority of its fundamental principles have been
duly transported but certain concerns persist and needs to be implemented.

The remaining issues for other Directives have been included into the Annex to this Report analysing
each of the EU legislative acts that has not been complied with fully.

It was established during the mission that Montenegro is planning to draft at least one more set of
amendments to the Foreign Nationals Law to be adopted just before the accession to the EU. TAIEX
assistance could be supportive and useful during the development and progress of those
amendments.

3) Recommendations (indicative length: 1 page)

Please list i) your main conclusions; ii) your recommendations (legal/institutional/operational
dimensions) and iii) if applicable possible areas for further TAIEX assistance.

1. Visa policy

During the mission only the planned amendments were analysed but not the overall
compliance with the Schengen acquis. During the discussions with the responsible institutions
it was established that more thorough analysis would be required in order to support




Montenegrin government to achieve full compliance with the Schengen acquis at the extent
required for the EU country not applying Schengen acquis in full.

2. Legal migration:

In general the Amendments to the Foreign Nationals Law correspond to the most
important provisions and principles embodied in the EU acquis communautaire in the area of
legal migration; however, some directives have been adopted in a revised version since 2018,
so it is necessary to pay attention to the changes provided for in them. Directives that are in
force presently were analyzed in order to identify the remaining gaps and it can be concluded
that mainly the issues related to the mobility within the EU shall be solved just before the
accession to the EU as well as some other legal inconsistencies with the existing EU acquis
communaulaire.

3. Free movement of persons:

Montenegro has introduced significant amount of the Directive 2004/38/EC; however
some issues still shall be solved before the accession.

4. TIrregular migration:

With regard to the Return Directive 2008/115/EC, the majority of its fundamental
principles have been duly transported or futher enhanced through the recent amendments to
Law on Foreign Nationals, including, inter alia, the reinforcement of voluntary departure.
Notwithstanding these improvements, certain concerns persist, in particular with respect to
suspensive effect of appeals, duration of stay and entry bans, and the application of detention
measures.

5. Statelessness:

In accordance with the 1954 Convention relating to the Status of Stateless Persons, it
is necessary to ensure that statelessness determination procedures are accessible to all persons,
regardless of residence status. The provisions for a stateless persons determination procedure
in a secondary legislation act should be elaborated in accordance with the UNHCR Handbook
on Protection of Stateless Persons.

Detailed analysis of each Directive has been included into the Annex to this expert
report. It should be emphasised that it is important to be aware of all the necessary adjustments
to the Law on Foreign Nationals but these adjustments could be adopted within the framework
of current or next planned amendments just before the accession to the EU.

Experts would recommend to create updated correlation tables for each EU legislative
act in order to ensure the complete implementation.

4) Gender equality

In line with the EU Gender Action Plan, the European Commission calls for a gender-equal
world and to promote gender equality in all the areas in which we provide assistance.

In this regard, are any of your recommendations (legal/institutional/operational dimensions)
addressing or promoting gender equality? Did you come across any gender inequalities in the
area of your mission that could be addressed in a future TAIEX assistance?




Gender equality issues are covered in the Montenegrin Law on Foreign Nationals. The experts did
not encounter any gender inequalities during the mission.
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