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LEGAL BASE FOR IRREGULARITY MANAGMEENT WITH OBJECTIVE OF PROTECTING EUROPEAN UNION FIANNCIAL INTERESTS 
[bookmark: _Toc469663394][bookmark: _Toc347410966]

II.1. PRIMARY LEGISLATION OF EUROPEAN UNION 

Treaty on the functioning of the European Union[footnoteRef:1] [1:  Consolidated version of Treaty on the functioning of the European Union, OJ of the EU, C 326, 26.10.2012.] 


After Montenegro receives full-membership status in the EU, it will be obliged to fulfil commitments from Articles 310 and 325 of Treaty on the functioning of the European Union (TFEU). According to the mentioned articles, member states are obliged to counter fraud and any other illegal activities affecting financial interests of the EU.  Also, it is required from member states to ensure protection of EU financial interests in the same way in which they ensure protection of national financial interests. Moreover, member states are obliged to coordinate their actions which are directed towards protection of EU financial interests from fraud. 

Furthermore, Article 317 of TFEU highlights the obligation of applying the principle of sound financial management while executing EU budget, by the member state in cooperation with European Commission. 
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Regulation (EU, Euratom) 2024/2509 of the European Parliament and of the Council of 23 September 2024 on the financial rules applicable to the general budget of the Union (recast)

By provisions of Articles 33 – 36 of the Regulation 2024/2509 a principle of sound financial management is explained, which comprises respect of principles of economy, efficiency and conduct of effective internal controls.

By provisions of Article 63, paragraph 2. c of the Regulation 2024/2509 it is stipulated that member states have primary responsibility, within shared management, in prevention, detection and correction of irregularities and fraud. In this context, member states are obliged to set up effective management and control system in order to ensure respect of the principle of sound financial management, transparency and non-discrimination. 



Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot checks and inspections carried out by the Commission in order to protect the European Communities' financial interests against fraud and other irregularities
It provides for elements regarding the co-operation and coordination between the Commission and the Member States.

Council Regulation (EC, EURATOM) No 2988/95 of 18 December 1995 on the protection of the European Communities financial interests

Provisions of the Regulation 2988/95 define the irregularity (Article 1, paragraph 2)  and define general rules related to the administrative measures and penalties that should apply.  

Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 (amendments by Regulation (EU, Euratom) 2016/2030 of the European Parliament and of the Council of 26 October 2016 and by Regulation (EU, Euratom) 2020/2223 of the European Parliament and of the Council of 23 December 2020)

Objective of the Regulation 883/2013 is strengthening the fight against fraud, corruption and all other illegal activities which are detrimental to EU financial interests. For that purpose, European Anti-fraud Office (OLAF) conducts investigations, which are awarded to the EC in a way that OLAF ensures help to member states provided by the EC, in organising close and regular cooperation among responsible authorities of member states for the purpose of coordination their activities which aim to protect the EU financial interests against fraud.

In order to facilitate effective cooperation and exchange of information with OLAF, including information of an operational nature, according to provisions of Article 12a, paragraph 1 of the Regulation 883/2013, each member state is obliged to designate the ‘anti-fraud coordination service’.

Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’) defines functions and competencies of EPPO.

Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the Union's financial interests by means of criminal law 

The so-called ‘PIF - Directive’ establishes minimum rules concerning the definition of criminal offences and sanctions with regard to combatting fraud and other illegal activities affecting the Union's financial interests.
Commission Implementing Regulation (EU) No 447/2014 of 2 May 2014 on the specific rules for implementing Regulation (EU) No 231/2014 of the European Parliament and of the Council establishing an Instrument for Pre-accession assistance (IPA II)

Article 16 “Reporting on suspected fraud and other irregularities” states the following: 
The IPA II beneficiary shall report suspected fraud and other irregularities which have been the subject of a primary administrative or judicial finding, without delay, to the Commission and keep the latter informed of the progress of administrative and legal proceedings. Reporting shall be done by electronic means using the module provided by the Commission for this purpose.

Commission Implementing Regulation (EU) 2021/2236 of 15 December 2021 on the specific rules for implementing Regulation (EU) 2021/1529 of the European Parliament and of the Council establishing an Instrument for Pre-accession Assistance (IPA III)

For the purpose of providing assurance that the budget is implemented in line with the principles of sound financial management, the IPA III beneficiary establishes management and control system as required by provisions of the Commission Implementing Regulation (EU) No 2021/2236.

Guidelines of the European Commission on main tasks and responsibilities of the Service for coordination of combating fraud from October 2013 (Guidance note on main tasks and responsibilities of an Anti-Fraud Co-ordination Service (AFCOS), 2013)

Tasks of AFCOS services are provided in these Guidelines.

Guidelines issued by OLAF for the completion of the standard form for quarterly communications of irregularities in connection with the Instrument for Pre-Accession Assistance (IPA) provide detailed instructions for drafting the irregularity reports. 

OLAF Guidelines on national structure for irregularity reporting through Irregularity Management System (IMS) of 28 November 2018.
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Montenegro as beneficiary of IPA funds even in pre-accession period is obliged to set up the effective system for combatting irregularities and fraud within which protection of EU financial interests should be ensured, i.e. legal and purposeful spending of the mentioned funds should be ensured, since these funds are intended for supporting development goals of Montenegro and accelerating of growth and development of Montenegrin economy and society as a whole. 

In this respect, role of Ministry of Finance is defined in the protection of EU financial interests, and AFCOS Office was established. 
Law on Budget and Fiscal Responsibility
Within Article 76a of the Law on Budget and Fiscal Responsibility is stipulated that Montenegro, as a beneficiary of EU funds ensures the indirect management of IPA funds and the protection of financial interests of the EU by establishing a system for the prevention of irregularities and fraud which coordinates legal, administrative, and operational activities, and cooperates directly with the OLAF.

Decision on the establishment of the Coordinating body for monitoring and management of the policy of prevention and fight of irregularities to protect the financial interests of the European Union (AFCOS network)[footnoteRef:2]  [2:  Decision on establishing Coordinating body for monitoring and management of policy of prevention and combating irregularities with objective to protect EU financial interests (AFCOS network), (OJ MNE no.60/2013, 6/2015, 24/2023).] 

Stipulates the establishment of the Coordination Body which consists of the representatives of several institutions such as: Ministry of Justice, Ministry of Internal Affairs, Police Directorate, Revenue and Customs Administration, Supreme State Prosecutor's Office and Anti-Corruption Agency. Within this Decision the tasks of those institutions are also stipulated.

Framework Agreement between Government of Montenegro and the European Commission on the rules for implementation of European Union financial assistance to Montenegro within Instrument for Pre-accession Assistance (IPA II) signed on 26 February 2015

Bodies in the management and control system perform managing functions, control, supervision, monitoring, assessment, reporting and internal audit of usage of EU assistance, as well as special functions related to prevention, detection, proceedings with and reporting on irregularities to the European Commission, as well as proceedings upon reported irregularities. 

Requests related to management and control system and a need to establish irregularity control and reporting mechanisms in the beneficiary countries of IPA II Programme are stated in the Framework Agreement (IPA II) signed on 26 February 2015 (articles 50 and 51 and Annex H).

Regulation on organisation of indirect management of implementation of financial assistance in the framework of EU Instrument for Pre-accession Assistance (IPA II)

Management and control system in Montenegro is defined by Regulation on organisation of indirect management of implementation of financial assistance in the framework of EU Instrument for Pre-accession Assistance (IPA II)[footnoteRef:3]. [3:  “Official Journal of Montenegro“, no. 050/15, 039/16 and 033/18] 

Financial framework partnership agreement between the European Commission and Montenegro represented by the Government of Montenegro on specific arrangements for implementation of union financial assistance to Montenegro under the Instrument for pre-accession assistance (IPA III) 
In the Articles 50 and 51 obligation for Montenegro to protect financial interests of the EU is stipulated and for that purpose definitions that should be applied are provided.
Decree on More Detailed Process of Organisation of Indirect Management for the Implementation of Union Financial Assistance under the Instrument for Pre-accession Assistance IPA III 
This Decree defines more detailed process of implementation of financial assistance under the Instrument for pre-accession of the European Union.

Criminal Code (OJ MNE 70/03, 13/04, 47/06, 40/08, 25/10, 32/11, 64/11, 40/13, 56/13, 14/15, 42/15, 58/15, 44/17, 49/18, 3/20, 26/21, 144/21 and 145/21) stipulates criminal acts and criminal-law sanctions. 

Code on criminal proceedings (OJ MNE 57/09, 49/10, 47/14, 2/15, 35/15, 58/15, 28/18, 116/20) defines the rules aimed at ensuring fair and just process of criminal proceeding, and that no innocent person is claimed guilty; and that the perpetrator of criminal act is sentenced to a criminal sanction under conditions prescribed by Criminal Code and on the basis of legally conducted criminal proceedings. 


