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0. EXECUTIVE SUMMARY

Since 2000, the Republic of Montenegro has made significant progress in regard to its
Telecommunications, or more broadly Electronic Communications Sector (ECYS).
Among these achievements are:

e Substantial investments to build modern network infrastructures, notably aloca
digital circuit switched telephone network, a national fiber optic transmission
network, and a high capacity, packet-switched MPL S*based network;

¢ High penetration of mobile telephone services, and ahigh (in light of the income
levelsin the Republic) household penetration of fixed telephone services;

e Successful auction-based privatization (consummated in April, 2005) of the
incumbent full-service formerly state-owned network operator Telekom
Montenegro (“ Telekom CG”) and the elimination of Telekom CG’slegal
monopoly as of the beginning of 2004, although no competitive fixed operator has
yet entered the market;

e Establishment of a functioning regulator for the Telecommunications Sector (the
Agency for Telecommunications) that has supervised initial stepsin areas as
important as telephone tariff rebalancing and a Reference Interconnection Offer
(RIO) from Telekom CG, in addition to other activities such asissuing licenses
and rule books, resolving disputes, ensuring consumer protection, and monitoring
and controlling radio frequency systems; and

e Establishment of aregulator for broadcasting (the Broadcasting Agency (BA or
ARD) which has developed a Broadcasting Development Strategy that addresses
major anticipated developments such as the introduction of digital broadcasting
and the potentia role of new (to Montenegro) distribution systems such as cable
TV -this strategy included adoption of a new broadcast frequencies alocation
plan and frequency assignments, and a plan for digital broadcast frequencies.
Among its other activities, the ARD has aso undertaken broadcast frequency
monitoring and control, collection of the broadcast subscription fee and its
distribution to broadcasters, and the resolution of disputes.

1 See Appendix 1 for the definition of the Electronics Communications Sector, which refl ects the
convergence of broadcasting and telecommunications infrastructures and the digitization of all signals
regardless of their content

2 MPLS: Multiprotocol Label Switching, a standard for |P (Internet Protocol)-based networks from the
Internet Engineering Task Force (IETF). In an MPLS network, incoming packets are assigned a"label" by
a"label edge router (LER)". Packets are forwarded along a "label switch path (LSP)" where each "label
switch router (LSR)" makes forwarding decisions based solely on the contents of thelabel. At each hop,
the LSR removes the existing label, and applies a new label which tells the next hop how to forward the
packet.
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However, despite these achievements, there remains much to be done to ensure that
Montenegro continues to make progress towards the level of ECS capabilities that have
been built, and continue to improve, in countries such as Slovenia and Estonia, not to
mention the most advanced members of the European Union (EU) as well as other parts
of theworld. A comparison of the status of the ECS in Montenegro with severa other
European countries is contained in Chapter Two —* Assessment of Electronic
Communications Sector.”

Unfortunately, there is insufficient funding available from the Government’s own
resources to implement several of its own clearly identified needs. Furthermore, the
fulfillment of the overall responsibilities of the Government within and for the ECSis
hampered by the scarcity of the requisite expertise and experience within the
Government. This scarcity seems to have been growing in recent years, thanks in part to
the expansion in the number of better compensated opportunities available to staff with
ECS expertise in the private sector and elsewhere.

The most visible areas in which progress should be reinforced, gaps should befilled or
modifications introduced, or new initiatives launched include:

e Improvementsin the overall price/performance level of electronic
communications services,

e Introduction of competition into current monopoly or quasi-monopoly market
segments, notably in fixed network services and facilities, international
communications services, and Internet access and services;

e Ensuring a healthy climate for investment in new broadband network technol ogies
by both existing and potential new suppliers,

e Moaodification of existing ECS legislation and regulation to move closer to the
policies and principles embodied in the EU Directives for the Electronic
Communications Sector, taking account of the flexibility alowed in their
implementation to account for specific local circumstances; thisgoa isinline
with the Republic’sintent to build closer economic, commercial, and political
relationships with the EU, including eventually full membership;

e Stimulation of the use of the Internet by residents, businesses, and Government
bodiesin Montenegro, including coordination with the Republic’s ICT
(Information and Communications Technology) Strategy and development of a
rich portfolio of online applications and services (G2B, G2C,B2B, and BZC3);

e Restructuring of the planning and implementation of the Government’s own use
of electronic communications networks and services, which is today poorly

¥ Government-to-Business and -Consumers (Residents), and Business-to-Business and - Consumers.
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coordinated and inefficiently fragmented, to improve their effectiveness and
cost/performance;

e Removal of al obstacles to attracting new investors to the ECS in Montenegro,
both with respect to the introduction of new services that depend on the timely
availability of reasonable wholesale offers from existing network operators, and in
terms of installing new facilities, notably cable distribution networks that can
provide telecommunications services as well as distribute entertainment
programming, and selected use of other technologies such as broadband wireless,

¢ Rationalization of overlaps and duplication of activities between the two
regulators (Agency for Telecommunications and the Broadcasting Agency); and

e Increase of the number and effectiveness of the ECS resources within and
available to the Government (notably the Ministry of Economy) through measures
such as the consolidation of its existing fragmented staff resources into a central
ICT (Information and Communication Technologies) Department, and expanded
use of ad hoc Task Forces and advisory bodies, including use of expertise from
the private sector, academia, and even abroad to assist the Government to fulfill
all itsresponsibilities with respect to the ECS, as policy maker and legisator,
user, and supplier of online servicesto its customers (residents and busi nesses).

The purpose of the Strategy described in this document is to ensure the continuation of
the momentum that has been built up in this Sector over the next 5 years and beyond. Its
formulation reflects the needs just outlined while also taking account of:

e Fundamental global and regional forces affecting the Electronic Communications
Sector, notably the:

o Transition to multi-purpose packet switched networks, that are replacing
circuit switched telephone networks and largely separate networks for
voice and non-voice traffic;

0 Increasing dominance of total traffic volumes by non-voice services,
although still today the revenues of major network operators continue to
be derived primarily (although the percentage is decreasing) from voice
services,

o Shift of pricing structures and hence operator revenues towards a grester
dependence upon subscription fees, an increasing independence from
distance- and destination-related factors, and a decreasing reliance upon
charges for minutes of use;

0 Increasing importance of Internet-based applications and services for
many types of personal, social, business, and Government transactions,

May, 2006 Government of The Republic of Montenegro 9
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0 Convergence of telecommunications and broadcasting infrastructuresin
terms of the services they can support (e.g. broadcast programs over
telephone networks and telephony and Internet access over cable
distribution networks);

o Complementary and competitive nature of mobile access and fixed access
networks and services, one consequence of which isthat many full service
operators, including Telekom CG, are trying to manage the simultaneous
decline of their revenues from fixed network operations while revenues
from mobile customers are increasing.

e Theimpact of privatization and the need to ensure that the regulator can
effectively supervise public el ectronic communications networks and services
markets that are dominated by large foreign-owned operators (Magyar Telecom
(Matav)/Deutsche Telekom) and Telenor) which can apply very large ECS
resources (much greater than those available within Montenegro aone) for the
benefit of Montenegro and in regulatory negotiations,

e The need to ensure accountability of the Regulator, financially and professionally,
so that it operates efficiently and in accordance with the requirement for
proportionate regul ation, and does not impose undue financial and other burdens
upon the companiesit is regulating, which could create harmful obstacles to
otherwise profitable and value-creating investments; and

e The poor economic and unusual institutional circumstances of Montenegro (its
membership of the State Union of Serbiaand Montenegro but with its own
currency and autonomy except in afew areas such as the military and foreign
policy™), which are the consequence of the hostilities of the 1990s, and the break
up of the former Federal Republic of Yugoslavia.

The ECS Strategy therefore contains Recommendations for:

¢ Implementation of the Government’s policy to combine the Agency for
Telecommunications and the Broadcasting Agency into asingle Agency for
Electronic Communications and Post (AECP)®, as envisaged by the Government
of Montenegro in its Agendafor economic reform, with a clear demarcation
between responsibilities for regulation of EC networks and services on the one
hand, and the regulation of content and programming on the other, incorporating
principles of independence of regulators, as described in EU Directives and
Council of Europe Recommendeations,

4 Although Montenegro and Serbia have submitted (February, 2005) separate applications for membership
of the World Trade Organization (WTO), but are not recognized as independent nations by the International
Telecommunication Union (ITU).

® The Agency for Telecommunications has already assumed responsibility for postal regulation under
legislation passed in 2005, and been renamed the Agency for Telecommunications and Post (ATCP)
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¢ Corresponding amendmentsof and additions to the current Telecommunications
Law to encompass the broader arena of Electronic Communications and to be
renamed the Electronic Communications Law® (see Appendix 1 for key
definitions), with accompanying necessary amendments to the Broadcasting Law
- the regulatory framework for EC networks and services will remain distinct
from that for program content;

¢ Restructuring the governance and strengthening the powersof the AECP, and
ensuring its independence from the sector, and from political influencein the
field of program content broadcasting regul ation:

(0]

The Agency will be anon-profit organization financed from sources that
are independent from the State Budget and sufficient to cover the expenses
of regulation;

Nomination and dismissal procedures and criteria for the Director and
members of separate ECS and Program Content and Consumer Councils
will reflect the specific and distinctive demands on regulatory frameworks
from the EU Directives for ECS and the EU Recommendation for Program
Content (see for example Directive 97/36/EC of the European Parliament
and of the Council of 30 June 1997 amending the 1989 “Television
without Frontiers’ Directive);

Independence of the Agency will be safeguarded through clear provisions
in the Law on Electronic Communications of its responsibility,
accountability, coordination and relations with the Government,
Parliament, and other institutions,;

While the Ministry of Economy is competent to introduce secondary
legislation on the basis of the Electronic Communications Law it is not
competent to do so with respect to the Broadcasting and Media Laws, and
will cooperate with the Ministry of Culture and Media regarding the
supervision of the Agency’s activities which lie within the responsibility
of the Content and Consumer Council ; and

An Appeas mechanism against decisions of the Agency will be
established to enable such disputes to be resolved more rapidly than
through the courts, although resort to the courts will be retained as a last
means of recourse, with safeguards against frivolous or purely obstructive

appeals.

e Prioritiesfor action by the AECP to implement the new Telecommunications or
Electronic Communications legislation, such as.

(0]

Replacement of the existing licensing by an authorization regime,
eliminating the requirement for significant license fees beyond
administrative costs except for the use of scarce resources such as

frequency spectrume;

®Hel ps enhance conformity with the principles of the EU Directives.

May, 2006
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0 Introduction of cost-oriented pricing and accounting separation for
operators designated as having Significant Market Power (SMP) in
selected market segments, with aninitial designation in the new Law of
such segments and operatorss;

o0 Development of an improved and expanded set of wholesale bandwidth
and facilities offers available to services providers, and of an improved
Reference Interconnection Offer (RIO)®;

0 Greater clarity and administrative simplicity for the authorization of cable
distribution operators;

0 Procedures for implementation of Universal Service Obligation(s) and
funding, under conditions prescribed in the new Electronic
Communications Law;

0 Establishment of clear and reasonable conditions for the taxes, fees, and
other charges that may be levied by municipalities on operators and
service providers within their territories;

0 Useof abroad representative set of country benchmarks for measuring the
status and progress of the ECS in Montenegro, covering both business and
residential customers.

e Reorganization, i.e. consolidation, of ECS resources within the Government to
achieve: (a) greater efficiency and effectivenessin the planning and
implementation of its own electronic communications networks and services; (b)
enhanced coordination within and between ECS and ICT (Information and
Communications Technologies) Strategies and initiatives; and (c) optimization of
the availability, costs and value of current and future Government servicesto
residents and businesses in Montenegro:

0 Closer coordination between the policies, plans and initiatives of various
Government Ministries and Departments in the areas of ECSand ICT is
essential, such asthe Ministry of Economy (responsible for policy making
in the ECS), the Secretariat for Development (responsible for ICT Strategy
and overall economic pol icy7), the Ministry for Interior (responsible for
infrastructure for police and security purposes among others); the Ministry
of Culture and Media (responsible for policy with respect to media,
including broadcasting ); the Ministry of Education and Science
(responsible for ICT in schools); as well as other Ministries that bear
responsibility for Government policies and actions in various sectors of

7 See for example the document “Economic Policy of Montenegro for 2005”, Secretariat for Devel opment,
Podgorica, February, 2005
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the economy and society from health care to tourism that can derive
significant benefits from improvementsin the ECS;

o0 Inaddition, the newly constituted (February, 2005) Montenegro
Investment Promotion Agency (MIPA) and the Montenegro Business
Alliance (MBA), which includes network operators and service providers
among its membership should be consulted and contribute to debates,
decisions and policies that affect the attractiveness of the ECS to foreign
and domestic investors.

Ensuring that a comprehensive set of other legislation is enacted which, while not
directly connected or limited to ECS, will have acritical influence on investors
willingness to develop new online applications and services, and hence on the
value that can be generated through the use of improved ECS networks - an
example of such legislation should address Intellectual Property Rights (1PR).

Opportunities to establish competition in the provision of fixed network services
and even facilities, through means such as exploitation of (&) the rights-of-way of
organizations such as the railroad and electric power company, other utilities, and
the Broadcasting Center (BC), and (b) the capabilities of new broadband wireless
technologies — the longer term goal of “light regulation” will become practical as
and when competition of thiskind is established.

Obligation of the Government to stimulate internal and external awareness of
“Brand Montenegro” as a place where the utilization of new electronic
communications and more broadly 1CT-based (Information and Communications
Technologies) servicesis being encouraged to foster a modern economy and
achieve desirable social objectives

0 Development of anational Broadband Strategy to stimulate investment by
established and new operators that will provide widespread coverage of
affordable broadband access services to residents and businessesin
Montenegro over the next decade - the Recommendations R10, R11, P1,
N1 and O2 presented in this document propose policies and suggested
initiatives which can contribute directly to the implementation of such a

strategy.

It should be noted that in response to criticism from some quarters that the proposalsin
the Strategy are in some areasillegal in the context of European legislation and
recommendations, and European Union Directives, international institutionsinvolved in
this legidation were contacted to discuss and confirm the legality of the Strategy’s
Recommendations, with modifications if necessary. The positive results of this validation
areincluded in Appendix 8.
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1. INTRODUCTION

The Electronic Communications Sector Strategy is founded upon avision for the goals
and role of thissector in the economy and society of the Republic of Montenegro, that
take account of the Republic’s own social and economic goals, the redlities of its current
circumstances, and its desire and intent to become a member of the European Union
(EV).

This Strategy, therefore, refers to and seeks to achieve conformity with, the EU
Directives on Electronic Communications, in aflexible and practical manner. It applies
the spirit of these Directives pragmatically in away that reflects the very different
economic and other conditions of Montenegro today as compared to the richer Western
European members who created these Directives. It is aso flexible enough to adapt to
changesin these Directives that may be introduced in future in responseto and in
anticipation of the still evolving and partially unpredictable transformations in the
underlying dynamics of the Sector. These transformations are being fostered by progress
in technology, the rising demands and expectations of customers, and the impact of
competitive forces within as well as outside the Sector itself.

In particular, in theinitiatives and actions it proposes the Strategy takes a broad
perspective of Electronic Communications Networks and Services that extends beyond a
traditional and relatively narrow telephone- and data communications-focused view of
telecommunications. This broader view is outlined in the EU’s Framework Directive
(2002/21/EC), which recognizes phenomena such as the so-called “ convergence’
between traditional telecommunications and broadcasting, and indeed between al forms
of communication. Convergence is the result of the increasing digitization of al types of
signals regardless of their content, and of the emergence of “integrated” packet-switched
networks capable of carrying all forms of communication more efficiently than separate
networks devoted primarily to, and optimized for, one or afew types of communications
traffic.

However, the scope of this Strategy does not cover questions related to the content,
whether broadcast programs or other types, that is transmitted over electronic
communications networks or via el ectronic communications services (see Appendix 1 —
Key Definitions). In the case of broadcasting, content issues are addressed in the set of
Media Laws and the Broadcasting Development Strategy (BDS) that was produced by the
Broadcasting Agency Council in 2004. In addition to content, the BDS also covered
important technical issues which should properly be, and are, addressed in the Electronic
Communications Sector Strategyg. These technical issues comprise an important e ement
in the recommended rationalization and consolidation of the way in which Montenegro
regulates and prepares and implements plans for the devel opment of itsinfrastructure of

® This statement is not meant as a criticism of the valuable work that has been done by the Broadcasting
Agency Council, which has addressed many issues that are critical to the future of the ECS aswell as of
broadcasting in Montenegro. The deficiency being addressed is one of alack of clarity and hence
inefficiency in the allocation of organizational responsibilities. The future of the ECS will be built upon the
combination of the work to date of both the Broadcasting Agency and the Agency for Telecommunications.
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network facilities and transport services. The ECS Strategy establishes a clearer and
more efficient distinction than currently exists between the regulation of the conduct of
the Electronic Communications Sector and the management of issues associated with the
content that it transports. It aso emphasizesthe imperative need in Montenegro for
improved coordination between organi zationswhich are involved in e ectronic
communications, both public and private sector, and those which develop or own content
of all kinds (again both public and private sector). Absent effective cooperation between
the content and transport sectors the value of a modern electronic communications
infrastructure in fostering the progress of Montenegro’s economy and society will not be
fully realized.

The challenges addressed in formulating and implementing arealistic and effective
Strategy of this kind and scope are several, notably:

1. Theadvent of new and rapidly changing complementary and competitive
technol ogies with impacts that cannot be forecast with certainty mean that any
policy choices made today must contain the built-in capability for flexibility and
adaptation to future partly unpredictable circumstances,

2. Formulation of strategy for this Sector requires a cross-sector and holistic
approach, since the Electronic Communications Sector, as a major component
within the overall ICT (Information and Communications Technologies) arena,
has the potential to enable (or inhibit if poorly implemented) the development of
many other sectors of the economy;

3. Theeffective leveraging of Electronic Communications resources and capabilities
depends upon multi-faceted, interlocking policy decisions that go well beyond the
traditional boundaries of the Sector itself® since this Sector is an essential (but not
sufficient) support for atransition towards a knowledge-based economy.

The very broad scope of the impact of Electronic Communications means that the process
of pursuing the socio-economic transformation enabled by Electronic Communications
(and more broadly by ICT) will inevitably ater the existing institutional order and its
balance of power arrangements. This realization can be seen as potentially very disruptive
and even threatening to some players, which in the worst case can generate powerful
opposition to the implementation of the Strategy. Changes that are seen to involve threats
to large existing centers of power are especialy problematical, if the newer entities or
arrangements that these changes are designed to foster are still struggling to emerge and
have little current economic or political influence. This consideration must be kept in
mind in the context both of attracting new investors to the Sector itself, e.g. for cable
distribution networks, and of facilitating the growth of small businesses that may
collectively generate significant additional employment opportunitiesin Montenegro. The
Strategy, no matter how well it is conceived, will only haveits desired impact if it is

% Just asit is said that war istoo serious a business to be left up to generals alone, so the Electronic
Communications Sector Strategy is too important to be left up to the Electronic Communications industry
alone —athough its contribution is of course essential and extremely valuable.
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accompanied both by a strong will and determination to see it implemented, and by the
ability to orchestrate and negotiate with very diverse sources of support for its goals and
tactics.

The following section of this document presents the Vision and Objectives for Electronic
Communications Networks and Servicesin Montenegro that establish the framework for
the goal's which the Strategy embodies.

1.1 VISION AND OBJECTIVES

Montenegro will pursue the objective of stimulating and maintaining an Electronic
Communications Sector that:

(1) Provides afull range of world-class electronic communications networks and services
to residential, business, and other customers on its territory, efficiently and economicaly;

(2) Offers attractive business opportunities to current and potential future investorsin and
providers of el ectronic communications networks and services within a competitive
market environment that operatesin afair, open, and transparent manner, and conforms
in a pragmatic manner, consistent with Montenegro’s specific economic and socia
conditions, to the principles and goals embodied in various European Union Directives
for this Sector;

(3) Facilitates the development and offer of e-government and e-business applications
and services, in the context of Montenegro’s commitment to build an Information Society
(e.g. its adherence to the United Nations' World Summit on the Information Society
(WSIS) program), that improve the effectiveness and efficiency of the services provided
by the Government of Montenegro (GOM) to its “customers’ (the residents of the
Republic and the businesses that operate in its territory) aswell as those used by

busi nesses to exchange information and enact transactions with their customers and
suppliers.

Montenegro recognizes that the Electronic Communications Sector (ECS) is both a major
source of wealth creation in its own right, and an essential component of the national
infrastructure upon which the success and effectiveness of many other industrial and
commercial enterprises and government services depend. This Sector is an essential but
not sufficient component of, and must support, the Republic’s overal ICT (Information
and Communication Technologies) Strategy. The ECSis an increasingly important factor
for improving the quality of the social and personal lives of itsresidents. In particular, as
illustrated by the progress achieved in other countriesin Eastern Europe such as Slovenia
and Estonia, the development of e-government applications and services holds the
promise of achieving substantial savingsin the costs and enhancing the capabilities of
Government, while al'so enabling reductionsin the costs (and time) that are expended by
residents and businesses at Government offices to accomplish many administrative
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operations from renewing drivers' licenses to filing tax and other required business
documents™.

Hence the successful development of the ECS will contribute to the Republic’s economic
and socia progress both directly —as a major component of the economy and through the
servicesit providesin itsown right — aswell asthrough its potentialy powerful positive
impact upon the overall climate for business and for person-to-person and person-to-
government relationships, thanks to the wide range of other online applications and
servicesit can enable.

An effective and efficient Electronic Communications Sector is a necessary but not
sufficient component of the Information Society which Montenegro would like to build
consistent with the eEurope Action Plans.

In the broadest context the indicators of how Montenegro is progressing in terms of an
overall vision for an Information Society should cover:

Residents’ access to and use of the Internet;

Business enterprises access to and use of the Internet;
Prices of Internet access;

E-Government;

E-Learning;

E-hedlth;

E-business readiness, and

Online transactions (buying and selling).

ALK

Hence amgjor goa for the Government should be to establish modern public online
services and a dynamic environment for e-business through the widespread availability of
broadband, as well as narrowband access at competitive prices, and a solid and reliable
information infrastructure.

The next Chapter gives an assessment of the current state of the Electronic
Communications Sector in Montenegro. It also identifies the policy and regul atory
changes that should be implemented in order to overcome remaining obstacles and
deficiencies that stand in the way of realizing the Sector Vision that has been outlined, as
well asinitiatives that should be instigated to promote this Vision.

10 Mounting evidence is available on the benefits of online services provided by Governments, for the
Governments themsel ves as well as for businesses and residents in their relations with Governments (e.g.
theincome tax service in Ireland has estimated it can save one third of its costs through online tax filings —
for awide range of evidence see the report from the European Commission Directorate General for
Information Society and Media: “Online Availability of Public Services: How is Europe Progressing? —
Report of the 5" Measurement”, prepared by Cap Gemini and published in March, 2005).
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2. ASSESSMENT OF ELECTRONIC COMMUNICATIONS
SECTOR

2.1 Overview of Findings

In recent years, Montenegro has modernized and enhanced its basic networks for fixed
and mobile communications, and has taken significant initial steps towards establishing
the legal and regulatory framework for sustaining a competitive and innovative
telecommunications market. In addition the state sold its mgjority stakein incumbent
operator Telekom Montenegro in April, 2005 to the Hungarian incumbent Magyar
Telekom (Matav), which isitself owned by Deutsche Telekom. This change in ownership
or privatization removed one major concern about to ensure independence of the sector
regulator from the industry it regulates. The Republic’s achievements in these respects
compare very favorably with those of other countries at comparable or even superior
levels of overall economic development. Nevertheless a Telecommunications or
Electronic Communications Sector Strategy should as a minimum address current and
emerging and potential deficienciesin this sector in areas including the:

(a) Need to ensure that the momentum towards the establishment of fair and efficient
competition in the Electronic Communications sector in Montenegro is maintained after
the privatization of Telekom Montenegro and the introduction of a new and powerful
foreign player into this sector; consideration has been given to the roles of private
networks, including those used by government bodies, and to the potential for extending
private networks for public use;

(b) Highly imbalanced (although the imbalance is decreasing) and in some cases high
prices of fixed and mobile voice services,

(c) Inadequate competitiveness and development in the Internet Services market;

(d)An absence of facilities-based competition in fixed access networks and long distance
facilities, whereit will be difficult (especialy in access networks) for new investors to
justify their entry, given the small size of the market;

(e) Lag in the introduction of broadband access facilities and services,

(f) Insufficient resources available to the Ministry of Economy(MoE) to fulfill its
responsibilities for policy and strategy development and the preparation of legislation for
the Electronic Communications Sector (ECS) ;

(g) Rationalization of the overlapping responsibilities between the AT and the
Broadcasting Agency in the context of the convergence in the uses of formerly separate
telecommunications and broadcasting infrastructures.

In parallel, recommendations should be devel oped regarding changes and/or necessary
and desirableinitiatives in the laws and regulations that affect the devel opment of
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telecommuni cations markets, both directly and indirectly, covering (a) gaps and/or
inconsi stencies between European Union (EU) Directives on Electronic Communications
and the current Telecommunications Law; and (b) existence of laws that influence the
viability and acceptability of online transactions and information exchange such as those
on e-commerce, digital signatures, consumer privacy and data protection, and intellectua
property and patent rights.

Convergence or the increasing overlap between formerly distinct markets, networks, and
services such as telephone, broadcast, and cable TV constitute a central theme of the
Electronic Communications Sector Strategy devel oped in this project. This strategy
coversthe arena of Electronic Networks and Services as descri bed in the EU Directives.
It addresses the interface between public policy and regulations regarding Content (what
is transmitted or communicated over electronic networks) and the operation of electronic
network and services markets, but otherwise excludes Content from its scope. There are
several principal Government and public sector bodies involved in and/or influential
and/or responsible for telecommunications or electronic communications in Montenegro
including the Ministry of Economy (MOE), the Agency for Telecommunications (AT),
the Broadcasting Agency, and the Secretariat for Development (which is responsible for
procuring the Government’ s data network services). The Electronic Communications
Sector Strategy therefore addressesthe respective roles of these bodies in the Sector and
the extent and need for coordination of policies and actions between them.

2.2 Introduction - Overall Survey

Montenegro’ s telecommunications sector is relatively well-devel oped in comparison with
its neighbors in Southeast Europe (SEE) and other countries of comparable economic
wealth in terms of traditional voice services and the deployment of digital circuit-
switched technology. The Republic aso took a significant step by establishing a Nationa
Regulatory Agency (NRA) in 2001, which is a necessary, albeit not sufficient,
prerequisite for accomplishing a successful transition from a monopoly to a competitive
market environment. For the moment, this NRA shares responsibility within the broad
framework of electronics communications infrastructure with the separate Broadcasting
Agency, which covers wireless broadcast transmission and the licensing of cable TV
operators. This division of responsibilities bears re-examination as to its appropriateness
in the context of the convergence of the infrastructures used for telecommunications and
broadcasting towards multiple overlapping uses. The Government of Montenegro
announced its intention to merge these two Agencies as part of its program of economic
reform.

The privatization of the incumbent Telekom Montenegro (Telekom Crne Gore or TCG)
represents another potentially positive move towards the establishment of a sustainable
competitive and innovative sector that meets the requirements of the European Union’'s
(EV) Electronic Communications Directives, and can provide essential support for and
stimulation of the healthy development of the Montenegrin economy and society. The
conditions of this privatization, as agreed in March, 2005, affect the scope and timing of
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initiatives and actions that the Government of the Republic of Montenegro (GOM) and
bodies such asthe NRA (national regulatory authority) - the Agency for
Telecommunications - may undertake in the formulation and implementation of an
Electronic Communications Sector Strategy. Under almost any conceivable
circumstances TCG will remain the magjor player in the provision of fixed network
facilities and telecommunications services in Montenegro. Theinfluence of TCG's
development priorities, sales and marketing initiatives, and pricing levels and structures
will carry substantial weight in the evolving shape of the Electronic Communications
Sector, and will to alarge degree influence how effectively this Sector is able to
contribute to the Republic’s social and economic progress.

Despite the notable progress of the past few years there are still significant gapsin the
telecommunications services available in Montenegro and its regulatory framework, as
well as continuing distortions or imbalances in the pricing of currently available voice
services, both fixed and mobile. These gaps and pricing imbalances and the risks they
entail, that have been partially addressed in the recently (beginning on January 1%, 2005)
instituted tariff rebalancing regime need to be addressed in astrategy for the Electronic
Communications Sector that builds on the progress made to date, but will also likely
require some new initiatives with respect to the powers of and resources available to the
NRA, aswell asto the Ministry of Economy (MoE). Otherwise the positive momentum
that has been generated over the past few years may stall and fail to adapt to the very
different electronic communications environment that is emerging in Europe, and indeed
globally.

The timing of the formulation of an Electronic Communications Sector Strategy for
Montenegro is opportune, but is also rendered more complex, because of its coincidence
with the growing recognition in Europe and elsewhere that electronic communicationsis
entering avery different era than the one for which many current national regulatory
frameworks and anal yses of competitive dynamics were designed. Consequently there are
no well established universally recognized models of success in other countries (although
there are lessons both positive and negative to be learned from them) that can be readily
transposed in their entirety to Montenegro.

In addition to the regulatory framework and the prices of voice services, another magjor
gap that needs to be addressed is the growth and competitiveness of the Internet services
market segment. Not only is use of the Internet relatively underdeveloped in Montenegro,
even by the standards of Southeast Europe, but the provision of these servicesis
overwhelmingly dominated (more than 95%) by one provider, the 85%-owned Internet
subsidiary of TCG. Furthermore, the availability of broadband access services' to
residences and businesses in Montenegro only just been initiated. The question of
whether, and if so how, to try to stimulate facilities-based competition in access networks
in avery small market such as Montenegro is an important one with major regulatory
implications for wholesale markets and access and interconnection pricing, and the

1 Whilethereis no universaly accepted definition of broadband, for the purposes of this project we will
define broadband services as providing downstream speeds (to the customer) of at least 512 kbps; over time
this threshold may well increase. ISDN BRI channels (128 kbps) do not meet this broadband threshold.

May, 2006 Government of The Republic of Montenegro 20



STRATEGY OF ECSIN MONTENEGRO

conditions of provisioning. In connection with this last remark, the future potential of the
cable TV industry as an alternative source of broadband access competing with DSL
services offered over TCG’slocal telephone networks is one aspect that has been
examined, as has the value of unbundling Telekom’slocal loops (ULL) as another means
of stimulating competition in the broadband access market segment. Exploitation of this
potentia is complicated by the dual licensing authority for cable TV networksthat is
currently in force, in which both the Broadcasting Agency and the Agency for
Telecommunications (AT) haverolesto play. Theissue of how best to allocate authority
and responsibility between these two Agencies, and whether or not to combine them, has
been assessed during this project.

No country, even those thought of as the most advanced, has yet cometo grips fully and
effectively with the competitive and regulatory implications of the emerging era of
broadband (both fixed and wireless) access and IP (Internet Protocol)-dominated
networks that can deliver an increasingly rich mix of complementary but also competitive
mobile and fixed services over an integrated, or multi-service infrastructure. In one
perspective this statement may be considered to be bad news for Montenegro, because as
noted already there are no unmistakably successful, well-established modelsin other
countries on which it can directly and comprehensively base its own Electronic
Communications Sector strategy. On the other hand, this situation allows Montenegro to
develop a strategy that reflects its own special circumstances, while nevertheless paying
attention to developments el sewhere, especially in South Eastern Europe (SEE) and in the
EU, to ensure that the goalsit setsfor itself are realistic in the context of its own
capabilities and special circumstances, yet will not give rise to conflicts or inconsistencies
with its most important economic and social partners.

Montenegro is a micro-market by the standards of most |eading el ectronic
communications countries. In this perspective, the experiences and ideas of other very
small markets, such as Macedonia, Slovenia, Malta, Cyprus, Estonia, Iceland and
(somewhat larger) the Republic of Ireland may be more instructive than those of the
major members of the EU. One of the inevitable realities of micro-markets, aslong as
they remain distinct markets by virtue of national regulation (even within larger entities
such as the EU) and other factorsis that the number of viable competitors for the
provision of facilities-based telecommunications servicesis bound to remain small.
Henceitislikely that in order to ensure effective competition at the level of servicesthe
NRA will either have to:

¢ Anticipate and enforce conditions under which the one or two facilities-based
providers provide economic and efficient access to their facilities to competitive
service providers, if the facilities-based companies are themselves allowed to
offer services; or

¢ Regulate facilities-only providers according to traditional monopoly utility
regulation, with separate non-facilities companies being allowed to offer services
over these facilities (i.e. distinguish between “Netcos’ and “Servcos’) on a
transparent, non-discriminatory basis.
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Finally, no significant changes and initiatives in the Electronic Communications Sector
can be planned and implemented without the application of sufficient human and other
(e.g. financial) resources, in terms of quality, coverage and quantity of the requisite
expertise (economics and finance, public policy, management, technology and
engineering etc.). Again the small size of Montenegro’s economy and popul ation and
hence limited pool of available resources complicate this challenge, especially given that
it is precisely during the period of transition of the Electronic Communications Sector
from monopoly to competition that there will be the greatest need for such resources.
Eventually, and this should be agod, even if it may take arelatively long time (ten or
more years) to achieve, the need for sector-specific regulatory and other public policy
resources to guide and monitor the Sector should diminish, once the basic framework for
aliberalized competitive market has been established and widely accepted. But for now a
key aspect of the formulation of a Sector Strategy will involve adetermination of the
numbers and types of human resources and the budgets required to implement the
Strategy by the AT and MoE, including the possibility of using temporary additional help
to meet specific purposes.

It is naive to expect that an entirely laissez-faire approach will alow effective
competition to be achieved in Montenegro’s small market without further active and
sophisticated encouragement, enforcement, and monitoring by the NRA and policy-
making and policy-implementing authorities. At the sametimeit isimportant to
recognize and balance concerns about enforcing regulations with the legitimate business
interests of the current major network playersin Montenegro (the Telenor-owned mobile
operator ProMonte as well as Telekom CG), so as not to burden them with non-
proportionate regulatory obligations that will cause them to reduce their willingness to
invest and innovate. If this outcome occurs it will frustrate the attainment of one key goal
of regulation which isto create an environment in which users or customers can benefit
from their access to and use of modern, affordabl e services and timely innovations.

2.3 Assessment of Legal/Regulatory Regime

2.3.1 Assessment of Telecommunications Law

The Montenegrin Law on Telecommunications, passed in 2000, establishes a
Telecommunications Agency to regulate radio communications as well as
telecommunications. The Telecommunications Agency iswholly appointed and
controlled by the Montenegrin government. The Law on Telecommunications, in Article
18, expressly provides that its remit does not extend to regulation of the content of radio
and television broadcasting; this was aready regulated under the 1998 Public Information
Law by the Broadcasting Agency.

This Law consists of severa substantive parts that outline the competencies of the
different entities active in the field. It prescribes rules for licensing telecommunications
networks and services as well as for use of radio frequencies, and lays down technical
guidelines. It also contains certain safeguards for the protection of users of
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telecommunications services, for example giving users aright to complain about their
bills and protecting user privacy. Finally, anumber of penalty provisions are introduced,
for example for operating a telecommunications network without alicense.

Theinstitutional framework for the regulation of the electronic communications sector
established under the Law on Telecommunications cannot probably be said to be
independent of government in away that is fully consistent with EU Directives. Chapter
Il of the Law divides the various |legislative and regulatory competencies between the
Government of Montenegro, the Ministry of Economy (MoE) and the Agency for
Telecommunications. Article 5 provides that the government determines devel opment
plans aswell as aplan for the allocation of radio frequencies. It aso determines the
conditions for utilization of telecommunications networks. Under Article 6, the Ministry
prepares an initial draft for the development plan. This plan is submitted to the
government. The MoE also passes regul ations under the Law, sets fees for licenses,
carries out certain other functions relating to research and maintains contact with
international bodiesin the field. Article 7 creates a separate Telecommunications Agency,
whose competencies lie in the day-to-day supervision of the sector, including issuing
licenses and carrying out supervisory tasks.

It islegitimate under EU Directives for aregulatory framework to allocate a broad policy
role to the government, as long as this policy isimplemented by the regulator. The Law
on Telecommunications, however, blurs the line between the legislative and executive
functions in several respects. For example, the Ministry retains significant powers such as
reviewing the scope of universal services at least once every two years, and setting
license fees. This alocation of authority blurs the line between the roles of the regulatory
body and the governmental bodies involved. Moreover, the framework envisaged under
the Law on Telecommunications ignores the important role Parliament should play, both
as the body that should approve policies drafted by the government with the MoE and as
the body to which the Agency (as it does in many other countries on the grounds of
independence) could be ultimately responsible, rather than to the MoE?.

Even where regulatory functions are carried out by the Telecommunications Agency,
there are insufficient guarantees to safeguard that it will always act as an independent
body. Article 7 states that the Telecommunications agency “is founded as an independent
regulatory body, which is functionally independent of all the subjects which exploit
telecommunications networks and provide equipment and services’. The Director, his
deputy and members of their family may not have any commercial interestsin
telecommunications networks, or suppliers of equipment or services.

The Law fails, however, to provide concrete guarantees of the Agency’ s independence
from government. The government appoints the Director for afour-year term and he (or
she) may not be appointed for more than two consecutive terms. The Director may be
removed from office on his own request, if heis sentenced to a prison sentence, if he
performs his functions “in an unprofessiona and careless manner”, if he becomes
incapable of fulfilling his functions, or if he violates the ownership restrictions. The
Agency is funded from fees and other sources of income that may arise from activities of
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the Agency under this Law. Any shortcomings, i.e. if the Agency spends more than its
income from these sources, are financed from the State budget. If the income through
fees exceeds the expenditure, the surplus will also go to the State budget. The Agency
produces an annual report which is submitted to the government, including the audited
accounts. The auditors are appointed by the government.

Thusthereis arisk that under some circumstances the Telecommunications Agency as
established under the Law on Telecommunications will find it difficult to function as an
independent body and may not be able to exercise its own judgments. This comment is
not meant to imply that any evidence of a substantial lack of independence of action by
the Agency since its formation has been uncovered, only that the formal institutional
framework within which the Agency operates raises questions of whether under EU
Directivesit will be considered to be sufficiently safeguarded against undue pressure and
influence from the government. Although as noted one of the consequences of the
privatization of TCG isthat the interest of the Government in influencing the Agency to
act in favor of TCG, and its ability to extract revenues directly from TCG, have been
reduced.

The Director and Deputy Director of the Agency are appointed by the Government. The
Law only fixes the term of these two positions, and makes no reference to the number or
method of selection or qualifications required of any other management-level positionsin
the Agency, thereby leaving these decisions effectively entirely to the discretion of the
Director. This results in an appointments process which is opaque and undemocratic.
Parliament is not involved and the Agency is accountable only to the government. Thisis
particularly apparent in the funding arrangements by which the State budget makes up
any shortfalls, while any surplus income flows directly into the State accounts, rather than
being reinvested in research or improvement of the infrastructure. In contrast, the waysin
which members of the Broadcasting Agency are selected (see the following section)
provides one model for ensuring a clearer degree of independence of aregulator from the
Government.

There are also significant problems regarding the fairness of procedures before the
Agency. Under Articles 69-70, significant fines may be imposed for contraventions of the
law such as refusing arequest for interconnection or failing to issue a detailed bill at the
request of a user. Although some of these provisions will protect the rights of users of
telecommunications services, fines should not be imposed in the absence of a procedura
framework to guarantee the rights of service providers. The Law failsto provide such a
procedural framework. Thereis no requirement for hearingsto be held, nor does there
appear to be aright to appeal specific decisions of the Agency other than those directly
related to theinitial grant or refusal of alicense, or regarding access to lines run by other
operators. Also, given the incomplete independence of the Agency it is difficult to see
how it could function as an “independent tribunal” .

In terms of actions by the Agency since its formation, significant progress has been made
in some critical areas, but much remains to be accomplished if a truly competitive market
along the lines of EU expectations is to be established. A tariff rebalancing regime and
implementation schedul e through 2010 have been initiated, and the first significant tariff
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changes took effect as of the beginning of 2005. These changes are leading to significant
reductions in national and especially international telephone charges, and increasesin
monthly telephone line rental and local call charges. Also traditionally higher business
telephone charges are being equalized with residential tariffs. While still far from
representing truly market-competitive pricing structures, these new and planned tariffs
constitute an important step in the right direction.

Furthermore, Telekom Montenegro has introduced a Reference Interconnection Offer
(RIO) for services such as leased lines. However, the basic principles for calculating the
prices of the elements of interconnection are not defined. The existing tariff Rulebook
only coversretail services, not wholesale ones such as interconnections. Thisis a serious
gap in the regulatory framework and competitive rules of the market, which will be
addressed in the Sector Strategy. For example, it would be possible under the current
regime for anetwork operator to offer large discounts for leased linesin avery
discriminatory manner that would give a significant and unjustified cost advantage either
to its own retail operations over competitors, or to one competitor with whom it chose to
establish a privileged relationship as compared to others.

More broadly there appears to have been no progress made to date towards requiring
Telekom to provide a defensible cost basis for its prices or to separate its accounts so that
thereis abasis for fair competition (including non-discriminatory pricing for leased lines
and other facilities or services in the fixed network) between its own businesses such as
Monet (mobile services) and Internet CG (internet access) and their competitors. It will
be important for example to ensure that competitorsto Internet CG can in practice obtain
access to the interconnections they need from Telekom CG (notably leased lines) to
deliver serviceto their potential customers under the same conditions (prices,
provisioning and fault repair times etc.) as Internet CG itself. Hence among the themes
considered inthe definition of an overal strategy for the Electronic Communications
Sector has been the question of whether and if so how the Telecommunications Law
should be amended aong lines including:

v aclearer division of roles and responsihilities, with government restricted to a
policy-making role;

v’ aclear statement indicating how and by whom the broadcast spectrum isto be
regulated ;

v/ asimplification of licensing or authorization for cable TV operators, with a“one
stop” processfor al the services these operators might offer;

v aninstitutionally more independent regulatory body with sole responsibility for
regulatory issues, free from government, political or economic interference, and
accountable to Parliament;

v’ adifferent appointments process for members of the regulatory body, involving
civil society; which is explicitly related to the mix of skills and experiencein
telecommunications and regulation that are needed;

v" due process guarantees for all proceedings before the regulator and a general right
to appeal against its decisions.
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Consideration has also been given to the Government’ s decision to integrate the
regulatory framework for all communications services and establish one, overriding,
independent regulatory body, at least for all technical aspects of telecommunications.
This last point hasaso been addressed in the following assessment of the Broadcast Law.
Other changes have been considered to bring the Law into greater conformity with the
EU Directives, for example with respect to the licensing regime which is not compatible
with the EU’ s Authorization Directive (2002/20/EC).

2.3.2 Assessment of Broadcasting Law

The current Broadcasting Law covers both the content and the technical aspects of
broadcasting. On the technical side thereis a growing overlap with the areas of activity of
the Agency for Telecommunications, as a consequence of phenomena already observed
in several European, Asian, and North American countries such as the use of cable TV
networks for telecommunications services and the delivery of video programming over
DSL or other broadband access networks operated by tel ephone companies.

There are many sensitive areas covered by the Broadcasting Law which affect how
broadcasting is defined, how values and principles such as “freedom of speech and
expression” areto be interpreted and applied, and how content isto be regulated. In this
chapter we address only those parts of the Broadcasting Law that significantly affect the
Electronic Communications Sector or hold lessons relevant for future desirable
modifications or changes to the Telecommunications Law. These parts cover the:

e Composition and independence of the Broadcasting Agency;

e Licensingof cable TV , satellite and MMDS systems;

e Collection of the Broadcasting subscription and tax; and

¢ Radio frequency system management and monitoring and frequency assignments.

In general, the Broadcasting Law covers substantial technical elements that overlap with
the development of telecommunications, which raises the question of whether it should in
future focus only on content and allow all technical requirements and issues to be dealt
with in a separate but comprehensive framework for Telecommunications, or to use its
broader descriptor Electronic Communications Networks and Services.

Composition and I ndependence of the Broadcasting agency

According to Article 12, the authorized nominators of the Agency Council are:
government, university, broadcasters associations (excluding associations of public
broadcasting services) and non-governmenta associations involved in the protection of
human rights and freedoms and NGOs (non-governmental organizations) in the field of
journalism. While this procedure makes the Broadcasting Agency more visibly
independent from the Government than the Agency for Telecommunications, its
independence could be strengthened by removing both the government and the
broadcasting organizations (which it regul ates and supervises) from among the
nominators. This point is reinforced by the observation that one current member of the
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Council works for UNEM ( Union of Independent Electronic Media of Montenegro}, the
association of private broadcasters, which seemsto violate the condition in the
Broadcasting Law that Council members should not be “persons which, as stake holders,
shareholders, members of managing bodies, employees, persons under contract, etc. have
an interest in legal entitiesinvolved in the production and/or broadcasting of radio and/or
television programs and in other related activities (advertising, telecommunications, etc.),
in away that the membership of such person in the Agency Council may result in the

conflict of interest” 2,

According to the same article, Parliament has to confirm the appointment of the Council's
members upon the nomination of the above mentioned institutions. The exact role of the
Parliament in confirming the appointment —or withholding its confirmation — is not clear.

Neverthel ess, the procedures for nominating members of a regulator from non-
government sources and for their approval by Parliament, and then for subsequent
reporting by the regulator to Parliament rather than to a Government Ministry could be
considered as a better model for the Agency for Telecommunications to enhance the
visibility and the reality of its independence.

Another aspect of independence concerns the governance of the Broadcasting Center
(BC), the public enterprise for the transmission and broadcasting of radio and television
signals. According to Articles 80-84 of the Broadcasting Law, the Broadcasting Agency
exercises the rights of the Republic as founder and owner of the BC. Members of the
Managing Board of the BC are appointed and recalled by the Council of this Agency
from proposals by authorized nominators, where a mgority of the positions (4 out of 7)
are dlocated to public and private broadcasters. The Agency has to approve the prices
for the BC' s services set by its Managing Board. This intimate relationship between the
Broadcasting Agency and the BC is incompatible with the EU requirement for
independence between a regulator and the entities it regulates. Thisincompatibility will
become more acute when, as planned, the BC will become more active in competing with
other public network operatorsin certain market segments for transmission and network
services. The BC's current position is aso not consistent with the requirement that all
providers of public networks and network services should be subject to asingle
regulatory framework.

Licensesfor cable, satelliteand MM DS distribution systems (Articles 60-73)

The desirability of establishing asingle regulatory framework for al electronic
communications networks (EU Directive 2002/21/EC) argues against the appropriateness
of the Broadcasting Agency’ s power to grant licenses for the construction and use of
cable, satellite and MMDS systems for the distribution of broadcasting signals, and for its
technical rolesin RFS management and monitoring and frequency assignment In the
context of the convergence of many different types of communication networks, and the

12 The appearance of a conflict of interest in this case is not removed by the admonition that “ Agency Council
Member shall not represent the authorized nominator, but perform their duty independently according to their own
knowledge and conscience, in compliance with this Law.”
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deployment of interactive broadband networks, the traditional distinction between
telephone and broadcasting networks is becoming blurred. This question of how to
overcome the split responsibility for regulating networks that currently prevailsin
Montenegro has been examined in the formulation of the Electronic Communications
Sector Strategy.

Broadcasting subscription and tax (Article 74)

Today Telekom Montenegro collects the broadcasting subscription and tax on behalf of
and under contract with the Broadcasting Agency, asis permitted by this Article. Itis
expected that this situation will change at some time in the near future and that Telekom
Montenegro will no longer provide this service. It has been argued among other points
that the inclusion of this feein Telekom’ s fixed telecommunications bills may contribute
to the decline of its fixed services by increasing customer churn to mobile services,
whose bills do not include this fee. In the privatization agreement, this fee will continue
to be collected by Telekom until the end of 2006, but with the possibility (subject to the
Government’ s approval) of revision in the event that the number of fixed subscribers
decreases by 3% or more. The issue of the broadcasting subscription feeislikely to
become more prominent if, or when as expected at end-2006, Telekom raises its own
subscription fee in anext step in tariff rebalancing.

2.3.3 Other Legislation

Other legidation that will affect the demand for telecommunications services and hence
the opportunities for service providersis that which influences the demand for new
transaction and information services such as e-commerce and e-government, or in general
the propensity of consumers, businesses, and government to utilize online services.
Examples of such laws include those on e-commerce, digital or e-signature, persona data
protection and privacy, protection of intellectual property and patents, and cyber crime.

While Montenegro has adopted laws on e-commerce and e-signature, there are legidative
gaps that will have to be taken account of in the Electronic Communications Sector
Strategy to identify what needs to be done to maximize the opportunities for increasesin
the volume of telecommunications traffic and for the introduction of new network-
dependent applications and services that will enhance the attractiveness of investment in
the sector.

In addition, Montenegro currently lacks alaw on Competition and a Competition Agency
or Commission that has the right to judge and take action regarding potentially anti-
competitive actions (such as the impact of proposed mergers or unfair pricing practices)
in any sector of the economy. While the establishment of a broad Competition Law lies
outside the scope of a project focused on telecommunications, nevertheless the adoption
of such alaw could strengthen the influence of the NRA in building an effective
competitive framework for telecommunications. The EU is sensitive to the value of
cooperation between national telecommunications regulators and competition agencies,
since of course principles and practices adopted in telecommunications markets, such as

May, 2006 Government of The Republic of Montenegro 28



STRATEGY OF ECSIN MONTENEGRO

those regarding what is “unfair” competition, should be consistent with and even learn
from experiences in other sectors of the economy.

In the broader context of ICT (Information and Communication Technologies), it should
be noted that the Union of Serbiaand Montenegro isasignatory to the United Nations -
based Action Plan and Declaration of Principles adopted at the first phase of the World
Summit on the Information Society (WSIS) held in Geneva, Switzerland in December,
2003. The second phase of this Summit took place in November, 2005 in Tunis.

2.4. Assessment of Telecommunications Sector and Services

Total reported tel ecommunications services revenues in Montenegro amounted to some
€170 million in 2004, an increase of about 4.5% over 2003 and about 11.5 % of the
Republic’s GDP. Mobile telephony accounted for 55.3% of this total, fixed telephony for
42.3%, and Internet services for the remaining 2.4%. The shares of mobile telephony and
of Internet services (but from avery small base) have been increasing at the expense of
fixed telephony, whose revenues have even been declining in absolute terms.

Aswill be discussed in the following sections of this chapter, the situation in Montenegro
with respect to fixed and mobile telephony is more than satisfactory, given the overall
economic circumstances of the Republic, in terms of penetration and network
deployment, although the pricing of these services needs substantial revision and
rebalancing. Otherwise the principal areas of concern with regard to the future
effectiveness and roles of the telecommunications sector in Montenegro have to do with
Internet services, including dial-up access and the availability of broadband access. It
should be noted that these comments result not simply from comparisons with the closest
neighboring countries in the region of Southeast Europe, which show that Montenegro
has progressed farther and faster in many key aspects of the telecommunications sector,
but also from reviewing the progress and achievements of some other small states such as
Macedoniain the short term, Slovenia as atarget, and ultimately even Estoniaand Malta.
The context within which Montenegro’ s telecommuni cations sector has been assessed is
how it can achieve leadership or at |east comparability with the most efficient and
effective national telecommunications sectors within Europe, or even globally, subject to
the limits of realistic goals that reflect its overall economic capabilities.

The following tables present some comparisons of Montenegro with other European
countries (al figures end-2004 except where noted) in terms of the penetration and prices
of services. It can be seen that Montenegro’ s relative position with respect to several
basic telephone indicators is very respectable and even superior compared to its
neighbors, with the important exception of broadband access, which service was only
launched in 2005. The ISP businessin Montenegro is aso very underdeveloped in
comparison with other countries, a circumstance that may well be connected with the fact
that so far Telekom CG’s Internet CG subsidiary does not face any significant
competitors.
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Montenegro’ s position in terms of telecommunications pricesis avery mixed one,
reflecting the continuing imbalance in its tariffs which is being reduced over the next few
years. The elimination of the differential between the prices for business and residential
customers - which is aready foreseen - as well as substantial reductions in the prices of
international calls should be important goals for the telecommunications sector in
Montenegro. International communication to and from avery small market such as
Montenegro’ s cannot from the user’ s per spective be compared with international
communication to and from much larger markets such as Germany or even Romania or
Hungary. The value to a user depends upon the number of desirable correspondents who
can be reached at a given price. Montenegrins and businessesin Montenegro can only
reach avery limited number of correspondents at national prices within asmall territory
as compared to most other countries. Even anational long distance call within
Montenegro may cover distances —in some instances over difficult terrain — that in larger
countries fall within local calling zones. Not surprisingly the areas where
telecommunications prices in Montenegro are particularly high compared to European
levels cover market segments where there is an effective continuing monopoly, i.e. the
retail price of international calls and the wholesale price for call termination on the fixed
network.

Sources of the information presented in the two following tables include the “European
Electronic Communications Regulation and Markets 2004,” 10" Implementation Report
from the European Commission, December, 2004”; the “Report 1- Country Comparative
Report — Supply of Servicesin Monitoring of South East Europe — telecommunications
services sector”, Cullen International, August, 2005; and Arthur D. Little estimates.
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Table 2.1: Penetration of Telecommunications Services (end-2004)

Country Fixed Mobile Payphones/1000 Broadband
lines/100 phones/100 pop. access/1000 pop.
pop. pop.

Montenegro 30.6 77.9 1.29

Albania 25.16 38.61 0.47

Bosnia& 3513 3422 0.77 121

Hercegovina

Bulgaria 61.00 2.65 0.86

Croatia 37.81 63.99 2.76 6.05

Romania 20.25 47.12 2.38 4.18

Serbia 33.89 56.98 1.40 0.3

. 95.0
Slovenia 40.7 (05/04) 38
Estonia 32.9 93.0 - 91
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Table 2.2: Prices of Telecommunications Services*

Country

Montenegro
Albania

Bosnia &
Hercegovina
Bulgaria

Croatia
Romania

Serbia

Slovenia
Estonia
EU 25
Average

* Early 2005 except for Slovenia, Estonia and EU Average, mid-2004; all prices of

Monthly

businessfixed

linerental,
eur os

4.09
6.27
4.65-10.22

8.44
9.12
8.00

0.53

8.92
13.17

14.2

3 minutefixed 10 minute 10 minute
to mobile call,

eurocents

82.3

152.3
(95.2)

30.4-67.5

101.4
(71.8)
76.3

50.0 (39.3)

44.4
(private);
733
(business)

call to
near
country
euros

3.23

3.15
(5.93)
2.81-
5.40
1.84
(0.67)
2.94
2.62
(1.41)

2.36
1.75

1.53
2.0

call to
distant
EU

country,
euros

4.68

4.34

5.34-
12.54

1.84

3.58
2.62
(0.99)

3.32
1.75

1.53
2.7

Call
termination
chargeon
fixed network

singletransit,

eurocents/min.

(peak)#
75,6.1

1.21,2.35

1.69; 5.11
1.3;3.0
2.14;2.14

-; 255
(mobile)

1.04 (fixed)
1.05 (fixed)

1.0 (fixed)

incumbent operator; except pricesfrom an alternative operator shown in ()
# Fixed-to-fixed is shown first, then mobile-to-fixed
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Call termination
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eur ocents/min.

(peak)

16.50

21.93

19.48
11.73
7.33

2.55
214
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2.4.1 Fixed-Line Services

Telecom Montenegro (Telekom Crne Gore or TCG) is the dominant operator of
Montenegro and currently enjoys ade facto monopoly over fixed line operations. In
March, 2005 agreement was reached to sell the Government of Montenegro’s
controlling sharein TCG (51.12% of the interest in the company) to the Hungarian
incumbent operator Matav (itself controlled by Deutsche Telekom) for 114 million
euros. Matav was the winner of an auction which also saw bids from Telekom Srbija,
Telekom Slovenije, and Mobilkom (Austria). Matav also offered to buy the remaining
shares held by employees, private funds and citizens at large as aresult of the Mass
Voucher Privatization (MVP) program completed in 2001, and acquired another
15.97% of the shares from minority shareholders for 17 million euros. As of the
beginning of 2006, Matav (now known as Magyar Telekom) owned a 72% share in
TCG.

Aside from being the sole provider of fixed-line services, TCG controls three other
operators, namely a mobile operator Monet (100% owned), an Internet Service Provider
(also now 100% owned), and a 51% owned public payphone operator.

The TCG Group provides fixed line, mobile and Internet services. Based on the audited
financia statements of the TCG Group companies, consolidated group revenues
amounted to € 92.4 million in 2003, with an EBITDA margin of 37% (EBITDA: € 34.4
million). The Group's net debt ratio (net debt to net debt + equity + minorities) stood at
11% at the end of 2003 and the Group had around 1,300 employees. With a 28% fixed
line penetration at the end of 2003, TCG had around 191,000 access lines and operated
with aline/femployeeratio of around 160. The fixed line segment produced revenues of €
36.6 million in the 6 month period to end-September, 2005 as reported by Magyar
Telekom in its consolidated results with a 16.0 % EBITDA margin (EBITDA: € 5.8
million) after absorbing severance payments of amost €4.7 million. Monet, the mobile
segment of the TCG Group, is Montenegro's second mobile carrier with a market share of
around 41% by number of subscribersin 2005. Monet's EBITDA margin over the 6
month period to end September, 2005 was 47.4% (revenue: € 24.1 million, EBITDA: €
11.3million). The Group's Internet segment, Internet CG, is afast growing | SP that
dominates the still small market. The EBITDA margin of Internet CG reached 30%,
while revenues amounted to € 2.3 million (EBITDA: 0.7 million) in 2003 but were
consolidated only from 2004.

TCG isthe only public voice telecommunications operator with alicense to provide
public fixed telecommunications network and services. It is also in charge of
telecommunication technol ogies development and service provision to the end users.
Its exclusivity rights over voice telephony expired on January 1, 2004, in line with the
Montenegrin Law on Telecommunications.
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TCG has an installed telephone plant of some 240, 000 lines, with more than 200,000
linesin service, so that fixed-line teledensity exceeds 30 %. TCG recently implemented a
significant expansion and upgrading of itsinfrastructure. Investmentsin
telecommunications infrastructure have brought TCG’s system close to full digitalization
and created conditions for providing wide range of high quality services. Optical-fiber-
based SDH rings, operating at speed up to 2.5Gbps (STM-16) have been built (Figure
2.1) Ericsson, Siemens and other European suppliers have been the principa equipment
vendors. Additionally, TCG recently developed an IP network with aview to capitalize
on the growing Internet market. It began marketing ISDN BRI and PRI.

Figure 2.1: Telekom CG’s SDH (Synchronous Digital Hierarchy) Optical Fiber Network
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The recent evolution of TCG’sinstalled fixed line capacity and customersis shown
below:
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Table2.3 - TCG Fixed Line Telephone Networ k

2001 2002 2003
Installed capacity 239 114 240 400 244 200
Digital 205 590 219844 237 515
Anaog 31241 17 736 3735
Rural 2283 2 840 2 950
Subscribers 185 833 189 865 188 012
Digital 152 309 169 289 181 327
Analog 31241 17 736 3735
Rura 2283 2840 2 950

Table2.4 - TCG Customer Base

Cusiomers 2001 2002 2003 2004
Commerciadl g 479 20100 19 896

customers

Residentid 167 456 169 125 168 116

customers

Subscribers 185 833 189 225 188 012 184,560
ISDN PRI 26 66 90 134
ISDN BRI 207 574 2,783 5,061
Total 186 066 189 865 190 885 189755

Twenty thousand business customers represent 10 percent of TCG' s customer base, but
generates 35% of its revenues. The aimost 170 thousand residential lines generate the
remaining 65% of revenues. Business users subsidize residential users (the rates they are
charged are higher), but this price differential will be eliminated in 2007 under the tariff
rebalancing regime.

Continued growth trend in ISDN subscribers has been registered during the last few
years. Nevertheless, ISDN is an obsol ete and expensive technology with limited
capabilities compared to more modern technologies such asxDSL. As has been assessed
in the formulation of an Electronic Communications Sector strategy, investmentsin these
other more powerful broadband technologies will be a more sensible choi ce than any
further investment in ISDN.
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2.4.1.1 Payphone Service

There are two providers of public pay phone services:

1. Post Office Montenegro, established in 1998 with 442 public pay phonesin
working order throughout the country.

2. Montenegro Card d.o.o., established in 1999 and 51% owned by Telekom CG. It
Isajoint venture in cooperation with Hellascom, Greece. Montenegro Card has
300 public pay phones in working order and installed in mgjor citiesin
Montenegro. The total number of public pay phones increases during the tourist
summer season and totals some 600.

2.5 Role of the Broadcasting Center (BC)

The BC currently provides transmission and transport facilities to broadcasters, aswell as
sites to mobile operators for their base stations. Its assets were formerly all owned by
Telekom CG but it became a public sector enterprise reporting to the Ministry of Culture
and Mediaat the beginning of 2005. The BC receives funding from the fees paid by
broadcasters for program transmission and by third parties for use of itsinfrastructure, as
well asfrom the State and local administration budgets for the transmission of public
service broadcasts.

The BC’s current radio transmission network includes both analog and digital
transmission systems, using a combination of fiber optics and PDH (Plesiochronous
Digital Hierarchy) radio for digital transmission and radio only for analog transmission.
Altogether the BC has 126 sites comprising two main broadcast transmission sites at
Lovéen and Bjelasica (with permanent maintenance staff), a microwave station at
Plavnica (with permanent maintenance staff), 23 sites with transmitters and 100 sites with
tranglators. Analog transmission used on 5 radio paths as well as links to Serbia and
Croatia depends on very old equipment (over 30 years) for which spare parts cannot be
obtained. Digital radio links in the 18GHz band were installed in 2001/2002 with a
capacity of 34Mbps.

The BC is striving to meet needs for additional transmission capacity for television and
radio programs and has plansto install a new protected national SDH (Synchronous
Digital Hierarchy) radio transmission network with a capacity of 155Mbps (STM-1)
along most routes and 622 Mbps (STM-4) along some, using various frequency bands
(depending on availability over the various paths) such as 2, 4, 2.5, 3.5, 6 and 18GHz.
This system (see Figure 2.2) isintended for use to transmit digital telecommunications
traffic aswell astelevision and FM radio signals. Thus the BC will operate as awholesale
provider of telecommunications capacity as well as a transmission system for broadcast
radio and TV programs. The role of the BC as a competitive provider of transmission
facilities for public telecommunications networks raises questions of how it should be
regulated and governed in future. Its governance, competences and conditions of
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operation are today defined in the Broadcasting Law, and the members of its Board are
appointed by the BA (or ARD) from proposals by authorized nominators including public
and private broadcasters among others. These questions have been addressed in the ECS
Strategy.
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Figure2.2: BC SDH Radio Network
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2.6 Mobile Communications

Mobile telephony in Montenegro is provided by two operators, ProMonte (which is
owned by the Norwegian national operator Telenor™ and began operation in 1996), and
Monet, (which is owned by Telekom Montenegro and began operation in 2000). Both
operators currently offer service based on GSM 900 and 1800 networks.

Montenegro’s mobile subscriber base is dominated by prepaid subscriptions, which is
typical for regions at this level of economic development. The reported numbers of
mobile subscribers as of October, 2005 were 647,183 (a penetration rate of over 100%),
including 90,814 postpaid customers (14.03%). ProM onte accounted for 58.95% of these
subscribers (381,503 including 47,410 postpaid) and Monet for 265,680 (including
43,404 postpaid).

This number of subscribers corresponds to a mobile penetration of 104.36%. We believe
that this very high penetration is somewhat misleading, sinceit likely includes a
significant number of non-actives but still “on the books” prepaid mobile phones.
Neverthel ess the mobile penetration rate is very impressive and certainly notably higher
than the estimated average mobile penetration of 63% as of end-2004 in the ten accession
countries that joined the European Union in May, 2004.

ProMonte has established roaming network arrangements on all six continents, providing
in the majority of countries a choice of several different operators. Monet has established
121 roaming partnersin 72 different countries. Monet also handles “fixed-line substitute’
rural telephony operations, involving some 2-3 thousand subscribers, on behalf of TCG.
This arrangement has implications for a future Universal Service Obligation.

2.7 Internet Access

The number of dial-up Internet subscribers in Montenegro has been growing rapidly;
nevertheless Internet penetration is generally undevel oped. The market is characterized
by alow level of penetration and insufficient use by commercia companies and
businesses.

Montenegro’s Internet penetration lags well behind that of many other countriesin
Southeast Europe, and did not as of end-2004 include any broadband subscribers, in
contrast to the situation in countries such as Estonia and Malta, with broadband
penetrations of 7.6% and 3.5 % of the population respectively as of mid-2004 (and total
Internet penetrations of 46% and 31.3 % respectively).

13 |n August, 2004 Telenor acquired the 55.9% of ProMonteit did not own for € 64.8 million, thereby
valuing the company at atotal of € 116 million.
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This telecommuni cations market segment is dominated by Internet Crna Gora (Internet
CG), a100%-owned subsidiary of Telekom Montenegro, which commenced commercial
operationsin 1997. Currently Internet CG has almost 100% of the Internet market, with
over 70,000 Internet users, mostly residential.

Internet CG began as ajoint venture between TCG, the Government of Montenegro and
two private investors. The origina ownership stakes were 25%, 15% and 60%
respectively, but today Telekom CG owns 100%. As of the beginning of 2006 Internet
CG had over 110,000 dial-up users. It is actively pursuing growth targets. Total internet
penetration is 19 %. Internet CG has 12 points of presence in Montenegro, one in each of
TCG's 12 nationa tariff zones. Calls viathe internet access number are tariffed at 60% of
the cost of alocal call. Subscriptions are currently all prepaid. Internet CG domestic
backbone links are chiefly E-1 (2Mbps) circuits procured from TCG. International links
include an STM-1(155-Mbps) circuit to Deutsche Telekom. International bandwidth is
said to be sufficient to meet current needs. Cisco and HP routers and servers are the
equipment base. Internet CG has 44,296 dial-up subscribers, and 108 leased lines It
dominates the market with areported share of amost 97.7%. Internet accessis also
available through Wi-Fi (2.4GHz) wireless service at anumber of locations in Podgorica

Internet CG offersleased line Internet access at various speeds. 64kbps, 128kbps,
192kbps, 256kbps, 512kbps, IMbps, and 2Mbps. The great majority of such links today
run at the slower speeds of 128kbps and 64kbps.

The structure of the leased linesin 2002 according to their capacity was as follows:

64kbs —46% 128kbs - 36%
192kbs- 2% 256kbs - 6%
512kbs-5% 1Mbs -5%

The rates of Internet CG for some categories of dial-up subscribers (10, 20 and 40 hours)
are among the lowest in the region of Central and East Europe. Its competitor’s prices
(see below) are approximately the same. The prices of leased lines from Internet CG have
decreased, but they are still above the regional average. At the end of 2003, Internet CG
introduced new Internet service packages- Students, Standard, Family, and Business, to
promote the use of the Internet. In addition, Internet CG has ensured for al its users
Internet roaming in the territory of Serbia together through the Internet service provider
Eunet. The price of one hour of roaming service is equal to the price of 3 (three) hours of
local use.

A second Internet service provider MontSky commenced operation in October, 2003 after
recelving alicense in 2002. MontSky is owned by I nfor matika Montenegro, an IT
implementer and systems integrator. It was awarded a license in November 2002.
Informatika Montenegro is currently the only active competitor to the TCG-controlled
Internet CG. The company is partly owned by Informatika Belgrade, a well established IT
and system integration company. MontSky’ s infrastructure consists of a POP (point-of-
presence) in Podgorica and a 2Mbps link to Serbia. The company is said to be planning
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expansion to Montenegro’s other major cities, but has reportedly been frustrated by an
inability to secure the leased lines it needs from TCG. MontSky has an estimated 4,000
dial-up customers, two-thirds of which are residential and one-third small business
(including many foreign companies).

2.7.1 Broadband Access

Thefirst form of broadband access available in Montenegro involved |eased lines suited
to large busnesses. Telekom CG introduced DSL service in 2005, with reported targets
of 6% penetration of householdsin afew years, and total Internet penetration of 25% of
households. The DSL services available as of end-2005 are expensive (e.g. for residential
users monthly fees are € 29.99 for a 512kbps (downstream)/128 kbps (upstream) service
and € 42.99 for a 1,024/256 kbps service for residential customer, and € 59.99 and
€127.99 respectively for business customers). Soon after it introduced ADSL services,
Telekom CG removed the requirement it initially imposed that ADSL service required a
subscription to an ISDN line. These ADSL charges are not out of line with chargesin
other European countries at the time these countries originally introduced DSL services,
but are much higher (especially when considered in light of average incomes) than the
charges that currently prevail in countries such as the Czech Republic (approximately €
20.60 and € 27.60 for the same 512/128 kbps DSL speeds for home users), and Latvia
(approximately € 17.30 for 512/128 kbps ADSL service for home users). Estonia offers
an ADSL/home telephone line connection “bundled” package with ADSL service at
1,024/256 kbps for approximately € 25.25 per month. It is worth noting that as of late
2005 the number of residential ADSL connections in Estonia reached 100,000 (ADSL
service was first launched in 2000), or about one sixth of all households, which puts this
small country at the forefront of broadband penetration among the new members of the
EU. In some countries the speeds available over ADSL have been substantially increased
compared to what is now available in Montenegro (whose maximum ADSL speed is
2048/512 kbps (€ 84.99 for home and € 213.99 for business customers per month)).

The Broadcasting Agency has announced its intention to issue cable TV licenses, but it is
unclear at this time when and how extensive these licenses will be, and whether they will
cover, in addition to video programming, broadband access services such as might be
provided competitively to DSL via cable modems. Authorization of a cable TV operator
to enter the broadband access telecommunications market would presumably require
another or a second approval from the Agency for Telecommunications. This
complication, as well as the uncertainty whether a cable TV operator offering broadband
access could secure the necessary leased lines from Telekom CG to connect to the
Internet means that as of today the prospects for competition in a future broadband access
market segment are highly dubious without major changes and initiativesin the
telecommuni cations environment.

At the moment there is no service overlap between the Cable TV and the
telecommunications sectors. There is a private sector CATV operator, Budva Cabling,
which has established itself in the costal resort Budva. In cooperation with Telekom CG
and the municipality, Budva Cabling has deployed a hybrid fiber coax (HFC) network. A
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customer base of about 5,000 thousand clients (homes and hotels) is offered a basic
program package of 30 channelsin four languages. Further growth and expansion plans
of the company to cover the length of the Adriatic coast are hampered by uncertainty as
to whether Telekom CG can provide fiber optic links.

Development of broadband access services and the question of cable TV development
will be significant topics in the Electronic Communications Sector Strategy. The
development of cable TV will have to take account of interactions and overlaps with
current Broadcasting Strategy. For example, the “must carry free of charge” rule applies
to cable TV operators for the public services which the Government is obliged to
broadcast, and Telekom has to carry for the next 20 years.

2.8 Private Networks

Some organizations in Montenegro, as in other countries, operate their own, so-called
private networks using facilities provided by public network operators and/or facilities
they install themselves (e.g. fiber optic links along rights-of -way to which they have
access and private wireless networks). Examples include Government Ministries, police
and other emergency services, and utilities. While these organizations are thereforein
some cases wholesale customers of public network operators, in principle they may aso
offer network services to other users and therefore compete in the public
telecommunications market for some classes of telecommunications service.

The question of whether and if so how, and under what conditions, private networks may
or should become competitors in the public telecommunications market has been
considered in the Electronic Communications Sector Strategy.

2.9 Universal Service

The Universal Service (US) goal is one that many countries have adopted, abeit in
different forms and with varied methods of financing. It can be regarded both as a social
commitment (to improve the lives of all residents of a country) and to some extent as a
goal for the Electronic Communications sector that will enhance the economic and other
benefitsit delivers through the “network effect.” Y As of thiswriti ng aUS goal has not
been defined or established in Montenegro, although that is one of the responsibilities of
the MoE under the current Telecommunications Law.

The challenge associated with meeting the US goal is how to do so without introducing
distortions into the telecommunications market itself and without favoring some
competitors over others. These distortions may arise through the ways in which prices for
telecommunications services are set and the financing of otherwise uneconomic network

14 The value of a network to each user increases exponentially with the number of people that are connected
to it and can therefore be reached.
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investments is organized, so asto allow non-solvent customers to enjoy the use of the
services that are considered to fall within the definition of US. In some examples, the
financing of USis accomplished through explicit subsidies to network operators who
undertake or are subject to the US Obligation (USO). In other cases the financing of US
may occur in whole or in part through implicit subsidies, such as requiring businesses to
pay higher prices for identical telecommunications services than residential users, even
though the costs of providing these services to the former may be lower or at least no
higher. This latter form of subsidy is one which is currently in force in Montenegro (and
isaso found in Serbia and the United States).

For the purposes of thisdiscussion it is assumed that aUSO is adesirable goal, for the
benefit of the least economically fortunate members of society and to maximize the
economic and commercial aswell asthe social benefits that can be generated by the uses
of telecommunications. For example if the poorer members of society are connected to
the network, government bodies and businesses can contact them in ways that can enable
them to deliver the products and services of the public and private sectors more
effectively and efficiently than if no communication by tel ephone or other electronic
means directly to and from the persons or dwellings concerned is possible. Neverthel ess
thereisin practica terms alimit to the amount of money that should be devoted to
financing a USO. For example, it might be reasonable to set alimit along the lines of a
percentage of the total revenues of the telecommunications industry.

Unfortunately, as noted, the ways in which the USO has been implemented and financed
in some countries has |led to problems as result of distortions of the rules of competition,
and even perverse results. A geographic approach to the USO — e.g. where it is assumed
that higher costs of network deployment in rural areas means that these areas must be
subsidized — can result in affluent ski chalet owners being subsidized by poor inner city
residents (precisely this situation occursin the U.S.). Charging businesses higher prices
for telecommuni cations than residences simply increases the costs of doing business,
which are ultimately paid for by consumers, i.e. residential telecommunications users, the
very people who are supposed to benefit from these subsidies. So the net effect of
subsidization of residential telecommunications users by business telecommunications
simply transfers some portion of consumers’ expenditures from telecommunications to
other products and services which they buy. Furthermore, in a competitive market in
which one or only some network operators may be subject to the USO, any non-cost-
based or non-value-based element in the prices of telecommunications services tends
inevitably to lead to competitors being able to engage in tariff arbitrage in which they are
able to exploit “gaps’ in pricing and capture customers of the “overpriced” services. This
trend undermines the purpose of the implicit subsidy and may put the USO operator at an
unjustified competitive disadvantage unless these other operators are obliged to add
USO-related costs to the prices they charge their customers. Experience in many
countries, from the United Statesto India, indicates that attempts to impose and collect
USO-related charges from non-USO operators can generate administrative and other
problems and introduce added complexity into billing (consumers become bewildered by
the bills they receive) that may in the end prove to be a“cure” that is worse than the
“disease”. Much of the battle over the future of VolP (voice-over-Internet Protocol)
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services revolves around whether they will be subject to the same USO-related charges as
traditional circuit-switched voice services. The intensity of this controversy isrelated to
the fact that in many cases these USO-related charges comprise a significant, and
sometimes even the largest, cost component of the retail prices paid by the consumers of
Some Voice Sservices.

In principle, if the USO is regarded as primarily a social commitment, it should be paid
for out of asociety’ s total resources, in other words out of the Government’ s overall
budget, or genera taxation, rather than from the telecommuni cations sector alone. While
theoretically ideal, in practice this approach has not been widely adopted (Chileisan
exception) and is generally seen as being politically unacceptable. In a country such as
Montenegro, which is struggling to improve its economy after the devastation of the
1990s, and where telecommunications is one of the few and the most prominent relatively
prosperous sectors, the argument that all sectors of the economy should in effect
subsidize the USO is even less likely to be acceptable than in richer nations.

Neverthel ess, there are better ways to fund the investments and operating costs incurred
in fulfilling the USO than by applying extra fees or charges or taxes (different names are
applied to what is effectively the same thing since some names arouse less resistance than
others) to selected telecommunications services. The least amount of competitive
distortion is caused by levying a charge of some percentage of total telecommunications
revenues of participants (network operators and service providers and perhaps others) in
the sector to create and maintain a US Fund (USF) whose resources are distributed either
to companies who accept and/or are assigned - and then fulfill - US responsibilities, and
/or possibly directly to poorer consumers, in the form of vouchers, who can use them to
defray the costs of purchasing telecommunications services that would otherwise lie
beyond their means.

The scope of the participants required to contribute to the USF has to be decided. Asa
minimum it should include all network operators and services providers, except possibly
the smallest ones whose revenues fall below some cut-off point. In the cases of
companies that offer telecommunications services among other products and/or services,
it is necessary to specify what counts as telecommunications revenues for the purpose of
calculating their USF contributions. More broadly, participation in the USF may be
expanded to include, for example, telecommunications equipment suppliers, |SPs, cable
TV operators, or broadcast and media companies, al of whose businesses are inseparable
from the use of telecommunications resources and facilities of various kinds. An
expanded range of contributors to the USF not only reflects the phenomenon of
“convergence’ (or “collision”) that is being fuelled by the era of broadband digital
communications, but goes part of the way towards applying more of a society’s resources
into achieving the community’s goal of USinstead of relying only on those available
from within anarrow and traditional definition of the telecommunications sector.

Another question to consider is whether the funds from the USF should be distributed
directly to the operators or service providers who have aUSO, or aternatively should be
given to users, for example in the form of vouchers that can only be applied to
telecommunications bills, whose lack of economic resources qualify them for this kind of
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subsidy. In principle, the latter approach allows subsidization of the costs of
telecommunications services to be directed more specifically at people who need it,
whereas the former approach is more likely to lead to lower telecommunications prices
for some customers who are capable of paying a“free market” rate, because everyone
living in a specific geography, regardless of their income, benefits from the lower, USF-
subsidized prices which the USO operator charges.

Choice of the preferred solution for Montenegro at this time should be based more on
practical realities than on some theoretical ideal. Would the identification of eligible
people and househol ds and the administration of a system to distribute

telecommuni cations vouchers be hard and relatively expensiveto set up and run, and
susceptible to abuse? |sthere by and large afairly clear geographic distinction between
the areas of residence of the poorer people and households who cannot afford “market
rate” telecommunications, or are the various socio-economic groups densely
intermingled? If the answer to both of these questionsis “yes’, then it makes little sense
to consider direct USF subsidiesto users.

In parallel or even prior to defining a funding mechanism, the scope of US has to be
defined. This scope will change over time— today’ s luxuries are tomorrow’ s necessities —
as our understanding and experience of what is required to be afull social and economic
participant in society evolves. Originaly, the definition of US only covered basic public
switched telephone service, and indeed was further limited to awired telephone
connection. In today’ s technological and market environments, it is much more
appropriate to define US from the perspective of services only — with technological
neutrality asto how these services are to be provided — and to consider in addition when,
how and what kinds of Internet access should be included.

While one operator may have to be designated as a US provider of last resort if no one
elseiswilling to take on this obligation, thanks to technological progress and “lean”
approaches to running a telecommunications business, the potential for other operators to
see how to meet a USO profitably at lower costs than, say, atraditional incumbent
telephone operator should be taken into account. Thus, in a competitive environment, the
idea of requesting bids to meet a USO in an area or region becomes attractive as a means
of minimizing its costs.

One element in the formulation of the Electronic Communications Sector Strategy has
involved the desirability and potential scope and operation of a Universal Service which
has been assessed with the following ideas in mind:

A. Scope
v Basic switched telephone service, including typical features such as free
access to emergency and operator services

v" Reasonable availability (with specified coverage targets in terms of geography
(e.g. every village) and number per thousand population) of public payphones
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v Reasonable (with specified coverage targets expressed as with public
payphones) access to the Internet at dial-up speeds, through shared or public
access points-of-service (sometimes called “telecenters’) such as might be
installed in public buildings such as libraries, schools (internet access by
students is another desirable goal), post offices, municipa buildings etc.

B. Funding and Operation

a. The costs of meeting US targets should be:

i. Covered by sums paid by telecommuni cations operators and
service providers, and possibly other telecommunications-
dependent and-rel ated entities, as a percentage of their revenues
into an independently administered (by the AT or abody
designated by the AT) US Fund

ii. Minimized by the use of competitive bids to provide US.

b. Unless astraightforward and easy-to-administer way can be found to
distribute telecommunications subsidies directly to eligible recipients, the
sums from the USF should be distributed to the operator or operators who
have or who take on a USO, based on the costs they agreeto in a
successful US bid, or that they justify through approved accounting and
reporting procedures

c. Practica limitations on the costs or subsidies required to meet a US goa
will be examined, that may lead to constraints on the scope of the US itself
and/or the speed with which it can be implemented.

2.10 Conditions for future growth and enhancement of the
Electronic Communications Sector

The demand for telecommunications services in the next few years will be affected by the
overall strength and growth of the Montenegrin economy, whose prospects for the
moment are modest at best.

The narrowband (copper pair-based) coverage in urban areas, and hence one of the key
pre-conditions for broadband DSL serviceis good, asis the bandwidth ingalled in the
inter-urban network. Another positive factor is found in the extensive coverage of the
territory that has been achieved by both GSM mobile operators.

However, this combination of factors — potentially slow growth in demand plus relatively
well-devel oped basic network infrastructure —when coupled with the existing
unfavorable licensing regime, means that the attractiveness of Montenegro for additional
operatorsinvesting in their own infrastructure islikely to be low. Thereis arisk that
under these circumstances the existing operators will be content with what they can
achieve with relatively little innovation and new investment, and an implicit
understanding about sharing the market between them, i.e. resting upon their laurels.
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This scenario would not best serve the broader interests of Montenegro in terms of
growing its Electronic Communications sector and benefiting from the val ue this sector
can deliver for the strengthening of other sectors of the Montenegrin economy as well as
for meeting its social goals.

So in order to stimulate the competition that will prevent existing operators from
becoming complacent, attention has been paid to:

- Establishing an environment in which existing operators are stimulated to
introduce new and enhanced services

- Ensuring that new services providers are able to introduce and sell their services
using the infrastructure of existing operators (fixed and mobile), including the
transmission facilities themsel ves and other assets such as buildings and towers
(co-location) under reasonable conditions of costs and access.

2.11 CONCLUSIONS: TRANSITION TO THE VISION

Montenegro will pursue policies to realize and sustain the vision for the Electronic
Communications Sector that was outlined in Chapter 1. It needs to implement atransition
that has already been initiated from its traditional monopoly market structureto a
competitive market environment as rapidly asis practically possible, taking account of its
current position as described in the preceding sections of this chapter and of anticipated
circumstances, notably the:

¢ Redlitiesimposed by the current state of Montenegro's economy and the
purchasing power of its residents, which today are substantially inferior to the
average of current EU member countries, and are still recovering from the severe
impact of the breakup of Y ugoslavia and the armed conflicts that ensued in the
1990s,

e The Government’sfinancia position (e.g. 2005 budget deficit of amost 52
million eurosin abudget of over 481 million eurosor about 30% of GDP™) and
the paucity of internally available financial resources for new public investments,
aswell asthe difficulty of finding adequate el ectronic communications sector
expertise within the public administration, which accounts for an unusually high
percentage of the labor force by international standards (over 30% compared to
typical figures of between 6-10% in EU membersle);

¢ Influence of Electronic Communications Sector policies and principles enunciated
at the level of the EU, in light of the will and desire on the part of Montenegro to
move actively towards compliance with the European Union’s (EU) Directives on
Electronic Communications in their most recent 2002 incarnation, recognizing

15 Source: Ministry of Finance; deficit was financed largely by one time revenues from privatization
(mainly Telekom CG)
'® source: Montenegro Business Alliance
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however that these policies are themselves in a state of flux and allow individual
countries significant margins of flexibility in how they are implemented, if
justified by variationsin local national conditions,

e Specific local conditions in Montenegro, such as.

(0]

Its very small market (approximately 620,000 residents according to the
2003 Census™):;

The foreign control of the two existing public telecommunications
operators by Europe-based operators, namely the incumbent Telekom
Montenegro (Telekom CG) which was privatized and acquired in April,
2005 by the Hungarian incumbent Magyar Telecom, (Matav, a member of
the Deutsche Telekom Group, whose total annual revenues exceed 55,000
million euros'®), and the |eading mobile GSM operator ProMonte, which
is 100% owned by the Norwegian incumbent Telenor (whose total annual
revenues exceed 7,500 million euros'®):

The continuing de facto public fixed network monopoly of Telekom CG,
despite the formal removal of this monopoly at the beginning of 2004
(Article 27 of the current (2000) Telecommunications Law gave the
exclusiveright to provide public fixed telecommuni cations services to
Telekom CG until December 31, 2003), while there are two competitorsin
the mobile market, with Telekom CG’s mobile subsidiary having today the
smaller market share;

Need to accommodate a recurring peak in telecommunications traffic that
is of limited duration due to demands during the height of the tourist
Season;

Theterrain of Montenegro which in the many mountainous parts of the
territory poses significant chalenges for the installation of networks, but at
the same time, with its coast line, forests and canyons aswell as
mountains, offers great potential for tourism, abusinessthat is
telecommunications-intensive, and

The current circumstance of Montenegro after achieving its independence
following the referendum on the State Union with Serbiain May, 2006,
which has among other consegquences the need for the Republic to apply
for membership in international organizations for telecommunications.

In addition, Montenegro will take account of lessons from the experiences of other
countries that liberalized their telecommunications markets earlier and of the
continuing rapid developments in telecommunications technol ogies and market

17 Source: Monstat (Statistical Office of the Republic of Montenegro)
18 Deutsche Telekom' s revenues are over 35 times, and Telenor’s over 5 times the size of Montenegro’s

Gross Domestic Product (GDP), estimated at 1,480 million euros (2004)
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dynamics which are creating a very different context for Montenegro’s liberalization
than that which prevailed in the 1980s and 1990s. Critical aspects that Montenegro
will address include:

e Thetiming and schedule for the further implementation of regulatory reform
which has aready been initiated;

e The pace and scope of tariff rebalancing, which has also been initiated (involving
both the adjustment of the relative pricesfor local and national and international
long distance calls as well as removing the differential between the higher prices
charged to business as compared to residential customers);

0 It should be noted that tariff rebalancing initiatives should address not
only the traditional issue of the ratios between the prices of local, nationa
and international long distance calls over the fixed network, but also the
large, non cost-based discrepancies that have arisen recently between the
higher prices of calls that involve mobile handsets as compared to those
between fixed telephones only (this latter discrepancy is notable
throughout Europe but absent within North America, for example).

e Theapproach to critical inter-operator issues notably interconnection, the pricing
of wholesal e services, and the conditions of open network access.

At the same time, Montenegro will pay attention to emerging developments, so as not
to fall into the trap of introducing policies that are only defined by the past and
present and fail to anticipate the future, notably the:

e Movetowards multi-service packet switched networks at the expense of
traditional circuit-switched networks for voice traffic, and to replace the use of
largely separate networks for voice and non-voice traffic;

e Increasing need for coordination of policies between the formerly largely distinct
arenas of telecommunications, information technology, and media/broadcasting,
as a consequence of the move to multi-service digital packet switched networks
for al forms of traffic;

e Eclipse of voice as the dominant source of telecommunications traffic volume by
non-voice data, image, and video streams, posi ng a challenge to the major fixed
and mobile tel ecommuni cations network operators whose revenues have been,
and il are, dominated by voice services,

e Moveto different pricing structures for connectivity services, leading to: (i)
greatly reduced distance dependence; (ii) much lower prices and margins when
expressed in terms of euros/unit of bandwidth or bits per second; and (iii)
increasing weight of subscription-based charges relative to usage charges;
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e Mix of mutua reinforcement and competition between fixed and mobile
telecommuni cations services, which raises strategic business questions about the
relative roles and value of fixed-only versus mobile-only versus fixed/mobile
operators, and provides alogical basis for applying the same basic principles to,
and taking into account the mutual interactions between mobile and fixed
communications services markets when formul ating regulatory policies and
actions, rather than treating them independently as has been the prevalent practice
in regulation until nowlg;

e Increasesin the volumes of telecommunications-dependent social and business
interactions that involve participants located anywhere in the world and not just
those who are concentrated within any one nation or even region.

Consequently in its policy formulation for the Electronic Communications sector
Montenegro is seeking to:

e Foster healthy and fair competition that will stimulate innovation in services and
investment in new network technologies from as wide avariety of sources as
possible, both domestic and foreign, and including new as well as traditional
electronics communications actors. However, Montenegro will not encourage new
competitors whose business proposition is based solely upon the exploitation of
tariff arbitrage opportunities afforded by unbalanced tariff structures that,
although destined to be removed, may persist for some time into the future - the
benefits of competition in these cases are limited to price reductions for the
relatively small numbers of customers who can take advantage of tariff arbitrage,
while the mgjority suffer from the consequences of the revenue diversion from
operators who are competing on the basis of genuine innovations in services
and/or operations;

e Buildflexibility and future-orientation into its policies that acknowledge the
fundamental transformations occurring in the Electronic Communications Sector
worldwide and the uncertainties that are inherently associated with these
transformations. One example in this context is the observation that in future
multi-service packet switched networks the allocations of shared network costs to
different services for the purposes of setting cost-oriented prices for individual
services, that may be necessary today to help initiate competitive market entry,
will become so utterly arbitrary that these procedures will become meaningless.
They should therefore be regarded as atransitional requirement. Another local
example of desirable flexibility is that aslong as there is no competition in
broadband-capabl e access network facilities, which istoday’ s situation, making
reasonabl e broadband whol esal e offers available from Telekom CG is important
in order to enable competition at the services level. However once and if such

19 Many full service incumbent operators, including Telekom CG and its new ultimate parent Deutsche
Telekom, are facing the challenge of how to cope with declining revenues from their fixed network services
(thanks to the combined impacts of fixed-to-mobile substitution in telephony plus decreases in the market
prices of fixed telephone services) and rising revenues from their mobile services
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competitive access facilities become credibly established (e.g. via cable networks
and broadband wireless) any regulatory obligations imposed on Telekom CG in
such areas as unbundled local loops (ULL) may be relaxed or even removed,

e Take advantage of the lessons (both positive and negative) that can be learned
from the experiences of other countries that have followed similar paths towards
liberalization of their telecommunications (or now Electronic Communications)
markets earlier than Montenegro —so as to avoid doing harm and to do the right
things right.

In particular, Montenegro will:

- Adopt best practices from the EU and elsewhere but adapt them to its specific
circumstances as, where, and when thisisjustified;

- Recognize the special role and situation of Telekom Montenegro in respect of: (a)
its position as the inheritor of major past investment and policy decisions; and (b)
its current and likely future continuation as the major provider of fixed network
facilities, especially in access networks;

- Apply similar regulatory principles (in light of their comparable importance) to
mobile communications networks and services as to fixed, notably in deciding
when, where and how to introduce or remove or relax obligations on operators
designated as having Significant Market Power (SMP) — recognizing however that
adesirable long term goal isto minimize the need for regulation by relying on
competitive market forces to sustain a healthy electronic communications sector
that deliverslong term benefits to customers and to the economy as a whole;

- Seek to create an environment in which potential new investors in the Sector (both
domestic and foreign) can make reasoned commercial judgments on the
attractiveness of the investments they are contemplating (risk/reward), without
having their assessments distorted by unreasonable barriers to entry such as
excessive, i.e. non cost-based, authorization or licensing fees, or unreasonable
obstacles to their use of the network facilities of existing operators where required
to enable them to provide servicesto the customers they are targeting;

- Practice atechnology-neutral approach in regulation:

o For example, the provision of Universal Service will alow for the use of
wireless access technology as well as fixed access networks, with the
choices of technology to be based upon the relative economics of
proposed alternatives, provided the service requirements are met;

- Makeuseasfar as possible of incentives to encourage operators to achieve
various goals aswell as, or in ajudicious mix with, penalties for violations,
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o For example, in any regime of cost-oriented pricing, operators will be
allowed to keep some proportion of continuing cost savings they achieve
and will not be obliged to reduce their prices by the full amount of their
future cost reductions (see Appendix 3A for an outline of the principles
behind incentive-based regulation, which is based more on achieving goals
through encouraging “good behavior” than on punishing “bad behavior” as
in command and control regulation);

- Create as soon as possible clear and reasonable conditions for the development of
cable distribution networks in the Republic that can be used to ddliver
programming and other content and to provide e ectronic communications
services in competition with telephone networks;

- Coordinate and ensure the consistency and mutual support of the Electronic
Communications Strategy with the Republic’s overall ICT (Information and
Communication Technologies) Strategy.

In the longer term, Montenegro will seek to minimize the need for and hence burden of
direct regulatory intervention, relying primarily on the existence of effective and
sustainable competition to achieve its goas in the Sector. The ultimate goal will beto
intervene by regulation only where necessary to prevent or stop abuses of a strong market
position by one or asmall number of suppliers, or to protect the interests of customers
(individually or as expressed through explicit social goals) that may result from such
abuses or from other causes. Electronic communications sector-specific regulation will be
complementary to general commercia and competition law, to take account of specific
characteristics of this sector such as the nature and rapid pace of technological change
and the necessary and critical role played by network interconnections between
competitors.

The basis upon which Montenegro is pursuing policies designed to stimulate competition
in the Electronic Communications Sector is that competition is a proven and necessary
(but not sufficient) means to accomplish the ends of ensuring that:

a) Residential, business and other users of electronic communications servicesin
the Republic can exploit and enjoy al the benefits which these services can
generate; and

b) A healthy investment and business climate is created and sustained for the Sector
itself.

The Strategy to achieve these goals addresses in particular the following priorities:

¢ Amendments to the current Telecommunications Law according to EU Directives,
aswell asto all related Laws, to establish amore solid and consistent legal
framework for the stimulation and supervision of competition in the Sector;
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¢ Need for additional and /or amended Lawsto establish acomprehensive legal and
operationa framework within which network-based services for both commercial
and government applications (broadly e-business and e-government) can be
developed coherently and at reasonable risk without the providers being subject to
opaque, ill-defined or arbitrary procedures at the central or local government
levels;

e Competencies, Funding, and Priority Activities for arestructured Sector regulator,
the Agency for Electronic Communications and Post(AECP), ensuring that this
Agency possesses all the necessary human and financial resources and
competences to formul ate and enforce the byelaws or sub-regulations that are
needed to give life and practical force to the Strategy;

¢ Organization of the Government to improve its effectiveness and efficiency for,
and minimize the investment and operating costs incurred in the planning and
implementation of the electronic communications networks and services it needs
to provide services to its customers, i.e. Montenegro’s residents and businesses

0 Asamagjor user of electronic communications services and hence a maor
source of revenues for the Sector, the State administration can influence in
asignificant way the behavior of network operators and service providers
by the intelligent use of its substantial (within the scale of the local
market) purchasing power;

e Mechanismsto overcome or effectively mitigate the constraints and problems
posed by the relative scarcity of financial resources and human expertise and
experience in the Electronic Communications Sector within the Republic, in
particular the difficulty of attracting and retaining such expertise within the State
administration, given the lower compensation levels it offers compared to other
employers.

As emphasized earlier, the Strategy and its accompanying tactics must be flexible and
adaptabl e to changing circumstances, whether these changes are driven by forces that are
external to Montenegro or by internal developments. The Strategy should be
accompanied by a number of specific time-dependent goals that are primarily oriented
towards the services and benefits available to users or customers, and their experiences.

2.12 Specific Goals and Targets

This Chapter has presented an assessment of the current status of the Electronic
Communications Sector in Montenegro. As aresult of this assessment several specific
high priority goals have been identified to overcome existing weaknesses and to build a
sector which can be one of the drivers and enablers for the Republic to achieve its
economic and socia objectives. These goals, for some of which indicative quantitative
targets are presented below, include both descriptions of the means to enable progress, as
well as definition of the desired outcomes from the application of these means:
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A. MEANS

Introduction of credible, effective and efficient competition into the market for
fixed communications networks and services;

Introduction of credible, effective and efficient competition into the market for
Internet services;

Modifications in the regulatory framework for the sector to conform more closely
to the principles and policies embodied in the Directives of the European Union
and to facilitate progress towards the preceding goals,

Efficient use of scarce resources notably spectrum;

Creation and enhancement of awareness both within Montenegro and abroad of
the value, commitment and progress of Montenegro with respect to its ECS and
ICT infrastructure and services, to build a strong national “brand” such as several
countries in the Nordic region and Estonia have established over the last decade.

B. OUTCOMES

Improvements in the capabilities and price/performance of electronic
communications services to be competitive within a broad benchmark of
European countries,

Availability of widespread affordable broadband access services to consumer and
business users in the Republic;

Substantial and growing usage by residents and businesses of online information
and transactional servicesin their interactions with the Government and for their
own business, commercial and social purposes.

Progress towards these goal s should be measured and assessed at regular intervals, at
least annually, so that they can be modified and/or additional or reinforced actions taken
if it appears that progress is slower or faster than hoped.

Aninitial set of indicative targets is presented in the following Table, taking account of
the relatively high penetration that has already been achieved of basic fixed and mobile
telephone services, and indicating which Government Ministries and agencies should take

prime responsibility for achieving these goals and monitoring progress over time.
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TABLE 2.5: INDICATIVE TARGETSFOR THE ELECTRONIC
COMMUNICATIONS SECTOR

Description of Goal/

Primary Three Year Goal (2009) Five Year Goal (2011) Ten Year Goal (2016)
Responsibility

Basic Telephone . .

Service (fixed and/or | Effective universal access | Effective universal access Effective universa

mobile)/AECP+MoE

access

Prices of Fixed and
Mobile Telephone

Goals to be established by
the Ministry in cooperation
with the Agency, with the

Equal to or better than the

In top quartile of all

Services (OECD expectation of significant | average of al European E i
baskets™)/AECP+ reductions below 2005 countries Lropean countries
MoE levelsin some, but not
necessarily all segments
At least 1 public or shared
Internet access Ic;clz_attio? in er\gery Achi ever: g,\d/el césltnte_rn_et ﬁlmsc;hst I1dOO% c()jfa”
municipality; “one home, use reached in Estoniain ouseholds an
ACCesIAECP +Mok one internet access’ and 2005, i.e. 50% of businesses have
“all businesses on the population use the Internet | access to the Internet®
internet” campaigns
Majority of
Penetration of broadband Penetration of broadband households and almost
(512 kbps downstream reaches 12/100 population | al businesses have
minimum) reaches 3/100 (level of Estoniain 2005); | broadband access,
population; significant downstream speeds nomadic wireless
Broadband . : ) T
Access AECPEMOE number_of public locations | >1M bps arecommon; | accessis ubiquitous;
and businesses (e.g. hotels, | nomadic wireless access is | downstream speeds of
cafes, libraries etc.) offer widespread; significant 3-5Mbps are
wireless access; 3G-type numbers of 3G+ mobile common; widespread
mobile services launched users use of 3G+ mobile
services
Digita All-digita
Broadcasting/AECP+ |, ... gita
MoE+ MCM Ir_ut_lal depl °yme'.”t of 60% household coverage broadcasting - shut
S Min digital broadcasting down of analog
(MCM: Ministry of broadcasts
Culture and Media)
E-Government Goal to be established in Goal to be established in Suggested long term
ServicedSecretariat | termsof % of basic public | terms of % of basic public | goal: Full online

2The Organization for Economic Cooperation and Devel opment (OECD) has devel oped a number of
baskets for the comparison of the prices of mobile and fixed tel ephone services between countries assuming
various usage patterns, providing a basis for assessing the comparative pricing level of telephone services
in Montenegro against awider range of countries than in the comparisons employed to date

2! Accordi ng to WSIS Action Plan, which includes access to the internet viatel ecenters
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for Development +
respective Ministries

services (see App. 4) for
business and residents
available on line

services for business and
residents available online

availability of basic
public services

ICTin
Education/MoE +
MES

(MES: Ministry of
Education and
Science)

Goals to be established
between the MOE, and
MES* asaratio (number
of students/PC), and
penetration (% of schools
with a broadband Internet
connection 22)

Goals to be established
between the MOE and
MES as aratio (number of
students/ PC, and
penetration (% of schools
with a broadband I nternet
connecti on22)

Suggested long term
gods of: One
PC/student; All
schools have a
broadband connection
to the Internet

ZM ay wish to establish different target ratios for primary and secondary schools
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3. RECOMMENDATIONS

This Chapter describes the key recommendati ons of the Sector Strategy, their
backgrounds and thejustifications on which they are based.

3.1 Recommendations regarding regulation and legislation

3.1.1 Amendment of the Telecommunications Law and associated
amendment of the Broadcasting Law

Background and Justification

The current legal framework for the Electronic Communications Sector suffers from
several ambiguities, inadequacies and lack of clarity with respect to the roles of two
Agencies (Telecommunications and Broadcasting) and the rules of the game that current
and potential operators and service providers must or should follow. This situation is not
dissimilar to that which has arisen in other countries. It is at least in part due to the failure
of existing legislation and regulation®® to keep up with basic changesin the environment
for electronic communications such as convergence and the increasingly important role of
Internet-based services. In addition, the existence of two regulatory Agencies with
overlapping responsibilities creates financia inefficiencies (the costs of separate facilities
and services that could be shared) that are especialy hard to justify in the financially
constrained environment of Montenegro.

The following recommendation is designed to establish greater coherence and clarity and
eliminate unnecessary administrative costs for the lega and regulatory framework for the
Electronic Communications Sector.

RECOMMENDATION RO —AMENDMENTS OF THE TELECOMMUNICATIONS
LAW AND ASSOCIATED AMENDMENTS OF THE BROADCASTING LAW

The Telecommunications Law, renamed the Electronic Communications Law, should be
amended with respect to the roles, competences, and governance of the regulatory agency
for this sector. The gods are to create an environment that strengthens the potential for
competition in the provision of electronic communications networks and servicesin
Montenegro taking account of the convergence between broadcasting and
telecommunications infrastructures, and the emerging importance of multi-service packet
switched networks and broadband access, and to make the Law more compatible with the
European Union Directives. These amendments have implications for and require parallel

3 For example, the 1996 Telecommunications Act in the U.S. only made one mention of the Internet, and
that was in connection with the transmission of obscene material, a provision that ironically was declared
unconstitutional by the U.S. Supreme Court
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compatible amendments to the Broadcasting Law. All matters and competences
pertaining to the regulation of networks and network services of all kinds (i.e. the
transport of content) should be covered under the Electronic Communications Law, while
the Broadcasting Law should deal with regulation of the content. Its current references to
frequency management and the authorization of cable distribution networks should be
transferred to the Electronic Communications Law, athough the requirement for
coordination between the regulation of networks and of the content transmitted over them
should be clearly emphasized (see Recommendations R2 and R3 below).

The proposed changes should be implemented in such away as to preserve the progress
achieved in recent years with regard to media or content |legislation and regul ation. For
example, the distinction will be maintained between the amended Broadcasting and
Telecommunications (or Electronic Communications) Laws, and the activities of the
combined regulator will be governed by both Laws applied to their respective areas of
activity. The critical interfaces or activities where coordination and cooperation between
transport (or ECS) and program content regulation are essential will be identified in the
two Laws.

3.1.2 Relationship between Legislation in the Electronic
Communications Sector and Other Legislation

Background and Justification

The development of markets in the Electronic Communications Sector will be affected by
the climate and opportunities for the development and implementation of online and
network-dependent applications and services that themsel ves make use of electronic
communications networks and services and therefore generate traffic and revenues for the
Sector. Hence the Sector Strategy should pay attention to legislation that affects the
ability and interest of businesses, the Government itself, and consumersin adopting
online services within their everyday operations and activities.

RECOMMENDATION R1 — COORDINATION OF ELECTRONIC
COMMUNICATIONS SECTOR STRATEGY WITH OTHER LEGISLATIVE
INITIATIVES

The Ministry of Economy, which is responsible for policy in the Electronic
Communications Sector, should ensure its active coordination with other Government
bodies and interested parties who are involved in the preparation of amendments to
existing Laws and the introduction of new Laws in those areas that will influence the
prospects for the development of new and improved online applications and services.
The new Law on Electronic Communications should include language that explicitly
recognizes, and specifies coordinating activities to take account of, the mutual impact on
the Electronic Communications Sector of other legidation (current and envisaged) that
will influence the Sector’ s growth and market development. This other legislation
includes but isnot limited to the most directly relevant area, namely the Broadcasting
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Law (see preceding Recommendation R0O). Other laws that will have an impact upon the
Electronic Communications Sector, by virtue of their influence upon the investment
climate for the ECS and/or the prerequisites for the development of widely trusted
network-dependent e-government and e-business services, include (an illustrative, not
necessarily exhaustive list):

Intellectual property rights

Security and privacy

Consumer protection

E-commerce

Digita signature

Municipal Finance (see also Recommendation R10 below).

ASENENE NN

In some cases, these Laws have not yet been established (e.g. the Consumer Protection
Law had not been approved by Parliament as of May, 2005), while in others
modifications may be necessary (e.g. Law on Municipal Finance, see Recommendation
R10 below).

3.1.3 Restructuring of Regulatory Agencies

Background and Justification

The organization, governance, competencies, roles, and activities of the regulatory
institution or ingtitutions that are best suited to the Electronic Communications Sector in
Montenegro must reflect forces and trends that are apparent at global and regional levels
aswell asthe specific circumstances of the Republic. These specific circumstances
include the very small size of the country’ s market, its limited human and financial
resources, the economic and social aftermath of the disastrous events of the 1990s, as
well as the most recent developments in its telecommunications sector, most notably the
acquisition of the incumbent Telekom Montenegro by the Hungarian incumbent Magyar
Telecom (Matav), which isitself owned by Deutsche Telekom.

Both global and regional, especialy European and most notably European Union (EU) -
related factors and forces (such as the EU Directives on Electronic Communications),
favor a consolidation or combination of the technical regulation of broadcasting and
telecommunications infrastructure into one body, while leaving more open the question
of whether the regulation of content, such as broadcast programs, should be assigned to
the same regulator as technical regulation. We do not deal in this document with the
regulation of postal services, which lies outside the scope of this project, but note that
postal regulation has recently become a responsibility of the current Agency for
Telecommunications (which has changed its name to ATCP (Agency for
Telecommunications and Post)), as is the practice in many other European countries.
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So from the global and regional perspective, two broad alternatives emerge for
Montenegro:

1. Full combination of the current AT and Broadcasting Agency (BA) into one
regulator, the Agency for Electronic Communication and Post (AECP) — as noted
earlier the AT has already become responsible for postal regulation; this approach
establishes a“convergent” regulator such as are found in Italy and the U.K. in
Europe as well asin countries such as Canada, South Africa, and Malaysia,
although many other countries maintain different regul ators for
telecommunications or el ectronic communications, and media, for example
France, Belgium, the Czech Republic, Ireland, and the Netherlands.

2. Transfer of all technical responsibilities of the BA (e.g. those related to frequency
allocation and monitoring, and to the establishment of conditions for cable TV
systems) to the AT, retaining the BA as a separate content regulator.

There are argumentsin favor of and against both aternatives. These arguments are
summarized in the following paragraphs, although the Government of Montenegro took
the decision prior to this project (announced in its “ Agenda for Economic Reforms, 2002-
2007”), to combine the Agencies as part of its efforts to reduce the costs of government
by decreasing the number of regulatory bodies. A single Agency would enable the
sharing of common infrastructure (such as buildings, monitoring system and vehicles) as
well as of some human resourcesin the areas of frequency management, monitoring and
control, international affairs, finance, accounting, consumer protection, legal services
etc., to reduce the total costs of regulation. It would also facilitate necessary coordination
between the regulatory activities of content/programming and the technical and market
aspects of electronic communications, which is becoming increasingly important in the
emerging environment of converged networks (e.g. in which television and radio
broadcasting is being introduced over the Internet and DSL access facilitiesaswell as
broadband cellular networks) This single Agency could develop a common regulatory
philosophy and culture based on transparency and fairness. It could facilitate the
interaction between content and network regulation that will be increasingly needed in
future to apply both types of expertise to deal with questions arisingin the context of new
forms of interactive content that are being enabled by new technologies. It would enable a
desirable “one stop shop” licensing regime to be implemented for operators that offer
both telecommuni cations and broadcast carriage services and depend on scarce resources
such as spectrum and rights-of -way.

On the other hand, it may be argued that the disciplines and culture required for content
and technical regulation respectively are so different that combining them under one
organizational umbrellawould run the risk of causing one of them to become
unjustifiably subordinate to the other if the overall organizational cultureis dominated by
the latter’ s culture. However, this last concern has not prevented other countries from
adopting the structure of one regulator for electronic communications and broadcasting.
The argumentsin favor of a*“convergent” regulator refer to the benefits of cross-learning
between separate disciplines that can be achieved within such an organizational
framework, enabling regulators to tackle and devel op solutions for the challenges posed
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by convergence from new multidisciplinary perspectives. Effective leadership should be
capable of balancing the dynamics of different cultures within one organization, as many
busi nesses have to do (e.g. the balance between the very different cultures of successful
sales people as contrasted to engineering or product development staff). Furthermore, in
Montenegro’ s difficult financial circumstances, significant priority should be given to
ways of reducing the total costs of government, including those of its regulatory
activities.

Hence on balance, Alternative 1 is preferable for Montenegro. Although the disciplines of
technical and content regulation are very different, which must be reflected in the internal
organization of acombined regul ator, nevertheless there are sufficient economies that can
and should be achieved in Alternative 1 as compared to 2. The public sector in
Montenegro must maximize its economic efficiency if it is to be effective and perceived
favorably by the population of the Republic.

This conclusion in favor of Alternative 1 (the single AECP) is subject to the formulation
and implementation of effective governance principles to ensure the independence of the
regulator from “undue” influences both from the companiesit is regulating and from the
Government, and to harmonize the very different principles which currently define the
governance of the two Agencies. It should be noted that several other countries, abeit a
minority so far, have combined their electronic communications and broadcasting/media
regulators, including Italy, the U.K. and Bosnia & Hercegovinain Europe, and in other
regions Malaysia, Australia, South Africa, and Canada. One very small country Iceland
(population about 290,000) aso provides an example of a combined regulator.
Interestingly Iceland ranks very high globally on several comparative measures of
capabilities and achievementsin ICT (Information and Communications Technology),
e.g. it was ranked number two overall on the Network Readiness Index in the Global
Information Technology Report, 2005 (World Economic Forum),

The challenge of implementing principles of good governance for a proposed combined
regulator is complicated by the different principles that are apparent in the current
procedures for managing the AT and BA. The former reports to, and its Director is
appointed by, the Government (Ministry of Economy), while the latter is governed by a
Council whose members are nominated by the Government; the University of
Montenegro; Broadcasters associations in Montenegro, excluding associations of public
broadcasting services, non-governmental organizations and citizens associations
involved in the protection of human rights and freedoms; and non-governmental
organizations in the media sphere. The Council’s members must be ratified by
Parliament. This Council appoints the Director of the BA in a public tender process.

The merit of the BA type of governanceisthat it clearly demonstrates independence of
the regulator from the Government, which is one of the criteria specified in the Council

of Europe s Recommendation for the broadcasting sector (R(2000) 23 of December 23,
2000) aswell asin the EU’s Directives on Electronic Communications (thisis an
especially sensitive issue if the regulated sector includes state-owned competitors), and is
being monitored by the European Commission in Montenegro and in other countriesin
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Southeast Europe that may become, or already are, candidates for EU membership. In
contrast, today’s AT is more dependent upon the Government, a point that is reinforced
by the requirement that any surplus fundsit may have in any year must be turned over to
the Government, rather than applied to purposes that are directly related to the Electronic
Communications Sector. However, the recent privatization of Telekom CG means that
one major source of conflicts of interest has been removed, namely that between the
Government as supervisor of the regulator of Electronic Communications, and its
position as majority shareholder in the major telecommunications operator whose
financial prospects (and hence ability to deliver profitsto the Government) are inevitably
affected by this regulator’ s decisions.

However, independence of regulation over the ECS as presented at the regional level in
EU Directives and at the global level in the context of the World Trade Organization
(WTO), to which Montenegro has submitted an application for membership, has two
fundamental attributes:

v" Independence of the regul ator from the electronic communications industry (that
has been largely achieved through privatization) and from the other industries for
which it has regulatory responsibilities; and

v Independence of the regulator from the department with policy jurisdiction within
agiven government, i.e. in this case the Ministry of Economy.

This expectation has |ed some countries that have liberalized their ECS to establish a
regulatory agency that islegally separate from the ministry or department of jurisdiction
for policymaking in the sector. This separation is seen as particularly important in
parliamentary systems where the minister of jurisdiction is usually an elected member of
the legislature. Consequently, both the WTO standards (through the General Agreement
on Trade and Services or GATS) and international best practices suggest that
Montenegro’ s €l ectronic communications regulatory agency should be structurally
separate from the Ministry of Economy. However, the structure adopted for the ARD in
Montenegro, with the direct participation of multiple constituenciesin appointing the
leadership of the Agency has the disadvantage of involving many people (in these
constituencies, not necessarily the Agency itself) who lack any real expertise or
experience in electronic communications, with the likely result that key decisions about
important positions will be made on the basis of political or other forms of compromise
between interest groups rather than upon the relevant qualifications of candidates.

A second reasonable alternative, in which the new Agency for Electronic
Communications and Post would report through the Government to the bodies that
appoint its Councils, can be established by building stronger guarantees of independence
and autonomy of decision making and action into the Law and statutes of the Agency. It
should a'so be noted that many EU members have adopted this second alternative, in
which the regulatory agency is supervised by the Ministry responsible for policy making
in the sector. Furthermore as noted the major source of potentia conflicts asfar as
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Government-Regul ator relationships are concerned — the ownership of the incumbent by
the Government - has just been removed.?*

Independence of regulation has other attributes, the most important of which isthe
financia independence of the regulator from the policymaker. In a number of countries,
the ECS regulatory agency has been permitted to retain revenues derived from license
fees, administrative fees, fines and service fees. An arrangement of thistype provides
protection against political control over the ability of the agency to carry out its
responsibility. Thistest of financial independence is relatively easy to meet — the
revenues and budget expenditures of the regulator should be controlled by the A gency
itself and not subject to approval or control by the Ministry of policy jurisdiction. This
does not mean that the regulator should not be held accountable for budget management.
Such accountability can be to the ministry or agency responsible for overall budget
management within the government or it may be directly to the legislature or parliament.
In this context the current statements in the Telecommunications Law related to the
budget of the Agency for Telecommunications in which any shortfallsin the Agency’s
budget are to be made up from the Republic’s overall budget while any financial
surpluses the Agency collects are to be transferred to the Republic is not acceptable and
should be changed.

Policy accountability must also be considered. Different countries have addressed this
issuein different ways. In some countries, the regulator is accountable only to the courts
that have the power of judicia review over its decisions. In others, the regulator’s actions
may also be reviewed by other related regulatory agencies (such as a Commission for
Competition, which Montenegro does not currently possess) as well as the courts. Some
countries hold the regulator accountabl e to the Cabinet while others make the regulator
directly reportable to the legislature. The important issue is that the regulator must not be
entirely independent of review and approval of the manner in which it governs the Sector.
A proposed new mechanism for review of the Agency’s decisions in the event of appeals
is outlined in Recommendation R7 below.

A final key aspect of independence that must be addressed is that of the conditions of
eligibility and procedures of appointment of the Director and possibly other key staff of
the regulator, depending upon its structure. They, like the Agency itself, should be
individuals who combine requisite capabilities and expertise with independence from the
companies they regulate and from undue political influence. The challenge of finding
such individualsis most acute in small, and especially relatively poor countries such as
Montenegro. Its human resources are inevitably limited, and many or even most of them
areinevitably likely to be employed in the ECS itself, or to work outside the country in
larger markets with more scope for their talents.

There are three basic options for the structure of an ECS regulatory agency:

a A singleindividud;
b. A multi-member commission; or

? This source of conflict still existsin several other European countries, including, for example, Slovenia.
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c. A board with an executive director.

Several countries employed the first option —asingle individua — in the early stages of
implementing liberalization and regulation. Notable among these have been the United
Kingdom, Ireland and Hong Kong. The advantage of this option is that the regulatory
process tends to be more efficient and the regulatory actions more effective. However,
success requires that the individual be extremely well-qualified in terms of professional
credentials and understand that constraint is often necessary in order to minimize the
possibility of arbitrary action. Extensive grounds for review, usually by the courts, are
necessary as a counterweight to a possible abuse of office.

The most commonly employed option is the multi-member commission. The number of
commissioners varies, but is generally either three or five. (It is essential that the number
be odd in order to minimize the chance of “tie” votes.) This model was pioneered by the
United Statesin the early 20" century and has been adopted by many Member States of
the European Union at the direction of the European Commission. Some countries have
employed larger commissions, but these countries have tended toward a pattern of
choosing commissioners on the basis of the constituencies they represent, rather than on
the more desirable basis of professional capability on the part of the individual
commissioners. Constituency representation usually resultsin ineffectual regulation,
often characterized by “vote swapping” as the grounds employed for regulatory action,
instead of considered evidence and good judgment. Such a situation can aso lead to
domination of the commission by afew well-organized or well-connected constituencies
with resulting poor performance by the agency.

The board with executive director isamodel that is more commonly used in other sectors
than in ECS, but thereis no inherent reason why this should be the case. The United
Kingdom, for example, has used this model in press oversight and content regulation, but
these boards have been small in membership. This model tends toward the weaknesses of
the large multi-member commissions, especialy if the board is explicitly made up of
representatives of affected constituents, asis often the case.

A common pattern with this model is that the executive officer becomes the de facto
regulator, particularly where the board members have no staff to support themin the
performance of their duties. The highly complex nature of regulatory issuesin ECS
dictates that whoever controls access to information largely controls the formul ation of
regulation. This situation reinforces the ability of the executive officer to direct the staff
work that supports formulation of proposed regulations and to take or propose regul atory
actions that are, in most cases, likely to be adopted by the other board members with little
or no real consideration of the merits. This dynamic can result in an imperfectly
accountabl e regulator because the real locus of regulation —the executive officer —is
shielded from direct scrutiny and review by the intervening position of the board.

In light of the foregoing considerations and experiences elsewhere, the following
Recommendations (R2 to R5) outline the proposed roles, governance structures, and basis
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of financing for the AECP that should be specified in the new Law. More details on the
competences of the AECP are given in Appendix 3.

RECOMMENDATION R2 — RESTRUCTURING OF REGULATORY AGENCIES

The Agency for Telecommunications (AT) and the Broadcasting Agency (BA) should be
combined into asingle agency — the Agency for Electronic Communications and Post
(AECP). This merged regulator will be organized in accordance with the amendments to
the Laws described earlier, which follow the EU Directives and other European
Recommendations, notably the EU Framework Directive 2002/21/EC and the Council of
Europe’'s Recommendation R(2002) 23 , which require independence of the key players
(Government, regulator and market participants) and a common regulatory framework for
transmission networks, regardless of the content of the signals carried over these
networks. The AECPwill be organized in severa specialized departmentsincluding in
particular:

(&) Technica and Economic regulation of electronic communications networks
and services, and

(b) Content and Consumer Protection.

Other departments will be established as appropriate along the dimensions of
competences by technology (e.g. radio systems), professional expertise (e.g. legal, human
resources), and responsibility (e.g. post).

The Ministry of Economy should be the Ministry responsible on behaf of the
Government for supervising the AECP, and the ECS expertise available to this Ministry
should be strengthened (see Recommendation G3 below). Appendix 2 describesin more
detail the competences of this Ministry in the field of electronic communications and its
relationship with the AECP. The following Recommendation describes the governance of
the AECP and the relationships and division of responsibilities between the Government,
Parliament, and the Agency.

RECOMMENDATION R3 — PROCEDURES FOR THE GOVERNANCE AND
NOMINATION AND SELECTION OF LEADERSHIP OF THE REGULATORY
AGENCY

The governance of the regulatory agency and the procedures for selecting staff for its
leadership positions should be changed to reinforce the visible independence of the
agency with respect to the e ectronic communications industry as well as the
Government, according to EU Directives. The overall organizationa structure of the
Agency is shown in Figure 3.1: Organization Outline of Merged Regulator.

The appointments and dismissal procedures for key staff of the ECSBoard and Content
and Consumer Council members are presented below. The key points are:

e Thefinal approva and dismissal of members of both Councilsisthe
responsibility of Parliament, under conditions defined by Law;
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e Members of the Councils, both of which may have part-time aswell as full-time
(i.e. executive and non-executive) members, will be proposed by the Government
upon the recommendations of Nominating Committees drawn from specified
interest groups, which follow a public tender process to seek and select candidates
who must meet various prescribed qualifications

e The Chief Councilor of the Content and Consumer Council will aso be a member
of the ECS Board to ensure coordination between the two arenas of regulation and
appropriate consideration of the impact of technical and market network
regulations upon issues related to the integrity of media and consumer protection

e TheDirector or CEO (Chief Executive Officer) of the Agency will be selected
jointly by both Councilsfollowing a public tender process; ajoint decision of both
Councils will be required to dismiss the CEO

e The ECS Board will be responsible for the regulation of the Electronic
Communications Sector as outlined in the EU Framework Directive, while the
Content and Consumer Council will be responsible for issues related to consumer
protection and the regulation of television and radio quality and standards, as
outlined in the Council of Europe’s Recommendation R(2002)23 and the EU’s
“Television without Frontiers’ Directive, including areas such as (a) content
regulation (questions of harm and offense, accuracy and impartiality, fairness and
privacy); (b) quantitative matters such as quotas for Montenegrin and European
program production; and (c) public service broadcasters

e The Regulator will submit financial and other reports to Parliament after their
approval by the Government.

It should be noted that the ECS Board will also assume responsibility for the postal
sector, and that there will be a separate Postal Division reporting to the CEO.
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FIGURE 3.1: Outline of Organization of Merged Regulator

CHAIRPERSON
CONTENT & ECSBOARD
CONSUMER COUNCIL
DIRECTOR/CEO
OPERATIONAL AND FUNCTIONAL DEPARTMENTS
Department A Department B Department N

Recommendations in the context of this organization include:

v" The independence of action and decision making by the Agency should be
specified in the amended Law on Telecommunications (renamed Electronic
Communications) which will strictly define the responsibilities, relations and
scope of coordination between the Agency and State and Government bodies.

v The members of the ECS and Content and Consumer Councils should meet
clearly specified qualifications for eligible candidates in terms of their types of
expertise and lengths of experience, including technical, legal, economic, business
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and media backgrounds. It isimportant to avoid conflicts of interest such as those
identified in the ARD, Inc. report of May, 2004%° (see chapters 1.2 and 1.3.2)
concerning the position of arepresentative of a group of broadcasters (the Union
of Electronic Mediaor UNEM) as a member of the Broadcasting Council which
sets policies affecting UNEM’ s members. The Nominating Committees
themselves should comprise members selected by authorized nominators
including the Government of Montenegro (only for the ECS Board but not for the
Content and Consumer Council nominations), the University of Montenegro,
Non-governmental organizations representing business interests, Non-
governmenta organizations in the media sphere, and Non-governmental
organizations and citizens' associations involved in the protection of consumer
interests, human rights and freedoms.

v" Each Council will select a Chairperson from among their members and the
Chairperson of the Content and Consumer Council or a deputy will automatically
be a member of the ECS Council.

v Both Councilsacting together will select a Chairperson of the Agency from
among their members (who need not be the Charperson of either Council), whose
responsibilities will include chairing sessions where decisions related to the
responsibilities of both Councils are discussed, and, as required, representing the
Agency in relations with Government, Parliament and other national and
international bodies. If the Chairperson of the Agency is aso Chairperson of the
Content and Consumer Council (and thus de jure amember of the ECS Council),
then he or she will nominate a deputy to occupy their position in the ECS Council.

v" The conditions of digibility for both the Director and Deputy Director (if this
position is established) and members of the ECS and Content and Consumer
Councils should include provisons that prohibit them during a specified period
(such as12 months) after leaving these positions from acquiring a stake in, or
establishing with any business whose rights and interests are subject to the
decisions of the Agency:

a) Any employment or other legal relationship for the performance of
work;

b) Any regular commercia contact when acting as a member of the
management of another business undertaking.

In addition members of the Management and Supervisory Boards of businesses
who are subject to regulation by the Agency should be ineligible to take up these
positions at the Agency during asimilar period of time after leaving these
businesses.

25 “Montenegro Media Assessment and Evaluation of USAID Media Interventions”, ARD Inc., Burlington,
VT. USA, report submitted to USAID Montenegro, under Contract AEP-I-00-99-00041-00
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v" The Agency should be established as a non-profit entity, with abudget that is
independent from the budget of the Republic
0 Any budget surpluses should be credited to the next year’s market

supervision fee (see Recommendation R5 below), while any deficits
should beits responsibility to cover. Recommendation R5 below defines
the market supervision fee, arevenue raiang mechanism related to the
el ectronic communications sector to help ensure this independence
(broadcast content regulation is separately financed via the broadcast
subscription fee).

It should be noted that questions of frequency planning, decisions about the allocation of
specific frequencies for broadcasting use (which involves decisions on the nationa
frequency plan which is ultimately the responsibility of the Government), and the
assignment of frequencies to broadcasters are areas which require effective and efficient
cooperation between staff responsible for the distinctive areas of ECS and program
content regulation. Most EU members have in fact decided to have asingle regulatory
authority responsible for all types of frequencies for civil purposes®. This common
approach to frequency management is found independently of whether countries have
implemented a converged or combined regulator for both transport and content. The
relative priorities of telecommunications, broadcasting, and other uses of frequencies are
normally decided at a high political level through the adoption of the national frequency
plan.

Within the new AECP it should be the responsibility of the broadcast or program content
regulator to issue licenses to broadcasters. However, in order to establish asingle
regulatory framework for all transmission networks and services (as set forth in EU
Framework Directive 2002/21/EC) the ECS regulator or Department should take charge
of preparing the national frequency plan (allocation of frequencies), which has to be
submitted to and approved by the Government which carries ultimate responsibility for
this plan. The ECS regulator should also be responsible for all frequency assignments to
spectrum users (with the probable exception of frequencies for military use), but must
coordinate with the program content regulator or Department with regard to proposing
frequency allocations for broadcasting use and making frequency assignments to
broadcasters. The ECS regulator should also set the standards for and monitor radio
frequency emissions —from broadcast as well as other transmitters — to ensure
compliance with non-interference and safety requirements.

RECOMMENDATION R4 — COOPERATION OF REGULATORY AGENCY WITH
OTHER BODIES

In anticipation of changes that may occur in the status and responsibilities of the
Republic, and in its own legislation and structures, the Law should include requirements
for the Agency to cooperate with existing and future entities that may become responsible

26 “Report 1- Country Comparative Report — Supply of Services in Monitoring of South East Europe —
telecommunications services sector”, Cullen Internationa, August, 2005
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for Competition, Consumer Protection, and the Management of Non-Civilian radio
frequencies.

RECOMMENDATION R5 — FINANCING THE AGENCY

Electronic communications service providers should pay a market supervision fee to the
Agency to cover the costsincurred in relation to its activities. The maximum amount of
the fee should be stipulated in the Law, expressed as a percentage of the revenues
generated by the service provider in the preceding year, with an exemption for service
providers whose revenues do not exceed a stipulated threshold. The actua percentage
charged in any one year should be proposed by the Agency, subject to the limit
prescribed in the Law and to the approva of the Minister of Economy. Other sources of
revenue for the Agency may be derived from fees for the licensing or authorization of
service providers and other administrative procedures, as well as a proportion of the fees
charged (the remainder going to the State budget) for the use of limited resources such as
frequencies and numbers. The Agency may aso be the beneficiary of donations, loans,
and other forms of technical and financia assistance according to the Law.

In addition to fees generated from the ECS industry, the Agency will aso receive funding
from broadcast subscription fees and from the postal sector. No commingling of fees
from these different sources of funding should be permitted between the regulation of
post, media/content broadcasting, and EC networks and services, e.g. fees collected from
the ECS industry should not be applied to broadcasters or broadcast content regulation,
and vice versa.

3.1.4 The Powers of the Agency

Background and Justification

The timing and effectiveness and credibility of the implementation of the policies and
principles behind the development of the ECS, as embodied in legidation for the Sector,
are subject to the practical ability of the Agency to perform its functions and enforce its
decisions within a reasonable period of time. A humber of additions and amendments to
the current Law on Telecommunications are desirable to enable the Agency to initiate
actions sooner rather than later, to give it greater powers of enforcement, and to reduce
the risk that the implementation of its decisions, that should nevertheless be subject to
review and even possible reversal, can be unreasonably delayed.

The use of the Significant Market Power (SMP) designation to define the actions which
the Agency may undertake as envisaged in the EU Framework Directive is not without its
problems, given the complexity and hence resource requirements of the market analyses
that are involved. Furthermore the definition of relevant marketsisin a state of flux
within the EU at both the Commission and the national levels. Changes are expected in
the Commission’ s position with respect to some relevant markets (of which 18 were
defined in the 2003 package including a new emphasis on mobile markets) and there are
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wide divergences in the application of these competition law-based regulations between
the various member states. However athough given this situation it would be unwise for
Montenegro to reach definitive conclusions of its own on an extensive basis, there are a
few areas where the power of intervention by the Agency to regul ate anti-competitive
behavior should already be specified to accompany continued tariff rebalancing, astwo
complementary facets of the necessary conditions for effective and fair competition. It
should be noted for example that without retail price rebalancing it is perfectly possible

for some cost-oriented wholesale prices, e.g. for unbundled access, to exceed retail prices.
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RECOMMENDATION R6 — DESIGNATION OF OPERATORS WITH SIGNIFICANT
MARKET POWER (SMP)

The new Electronic Communications law should designate the following operators as
having SMP in specific market segments, until such time as the Agency for Electronic
Communications and Post rules that these designations no longer apply, except that these
SMP designations will automatically |apse three years after they come into force unless
the Agency produces market analyses that justify their continuation:

o Telekom CG (fixed network): SMPin:
0 Fixed public telephony services and markets; and
0 Leasedlines,
I.e. essentially M1-M14 as defined in Appendix 8.
e Monet (owned by Telekom CG) and ProMonte: SMPin:
o Voicecall termination on their respective individual mobile networks (M 16)

0 Access and call origination on their individua mobile networks.

These designations establish the triggers for the Agency to define through sub-regul ations
obligations on the SMP operators, such as cost-oriented pricing and an offer of unbundled
local loops, and to specify the accounting methods and appropriate accounting separation
procedures that these operators are to use, and the schedules for the introduction of these
procedures. The Agency should aso be empowered to introduce other remedies such as
but not limited to number portability (fixed and/or mobile) and carrier selection and pre-
selection (CS and CPS respectively) if it is determined that the costs of these remedies are
not unreasonable considering the benefits they may generate through enabling greater
competition and consumer choice in the relevant markets. It isworth noting that at the
end of 2004 26 operators in 18 EU members (among them Estonia, Slovenia, Slovakia,
Hungary, and the Czech Republic) had been designated as SMP on their national mobile
market (SMP-mobile). In the EU 15 countries (excluding the 10 countries that became
members in 2004) SM P-mobile operators now account for over 60% of mobile
customers.

Other operators than the ones mentioned above may be designated by the AECP as
having SMP, if justified by the outcomes of future assessments by the Agency of these
operators' positionsin defined market segments. Such SM P designations should also be
reviewed at reasonable intervals to see whether they should be lifted or continued.
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RECOMMENDATION R7 — APPEAL AND DISPUTE RESOLUTION

The amended Law should include new procedures for handling appeal s against decisions
of the Agency. Reliance only upon the courts as is now the case has several
disadvantages which are particularly consequential for the ECS: the lack of expertise of
the courts, the costs involved, and the length of time for conclusion of the appeals
process. Whatever process is adopted, the principle should be maintained that the
decision of the Agency remains in force and its implementation is not suspended by the
filing of an appeal. Otherwise, e.g., an incumbent can too easily delay the implementation
of aregulatory decision in favor of an entrant, whose business plan may well be put in
jeopardy by further delays (a situation that is intrinsically biased in favor of an
incumbent).

The proposed Appeals Body of the first instance should be independent of the Agency as
well as of the Government and the ECS, just asthe Agency itself isindependent. The
possibility of afurther appeal to a court against a decision of the Appeals body must be
retained. However, in order to reduce the occurrence of frivolous or purely obstructive
appeals, the court should have the power to penalize the party which files the appedl, if it
determines that the appeal has no merit. The Law should oblige the Court, as a body of
last instance, to rule on such appeal's as a matter of urgency within a prescribed period of
time.

RECOMMENDATION R8 — PUNITIVE PROVISIONS

In amending the Telecommunications Law the penalties imposed for violations of
regulatory obligations should be reviewed and if necessary revised, within limitsfor
penalties prescribed by the penal code, to ensure that they are commensurate with both
the offense and the scale that will have a proportionate, i.e. deterrent, effect upon the
offender. For example, the fines for such offenses as failing to provide requested
interconnections as required should be linked to the overall communications services
revenues of the offender, rather than expressed in terms of afixed range of monetary
penalties, with maximum prescribed limits. The amounts of financial penalties should
also reflect the severity of the offense and the past behavior of the offender (e.g. whether
the offenseis afirst time event or arepeat of previous or even frequent behavior).

3.1.5 New Approach to Licensing Operators and Service Providers

Background and Justification

Both the EU Directives and the realities of criteria employed by potential investors
emphasize that if competition isto be enabled in the Montenegrin market for electronic
communicationsit isvital to minimize economic and administrative barriersto entry that
significantly increase the productive investments directly required to offer service and are
not connected with the use of scarce resources. At the same time potential investors
should be able to proceed through clear and transparent procedures that are as simple and
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rapid as possible in obtaining permission (or being rejected) to offer the services they
wish to provide on the basis of their own judgments about profitable business
opportunities. The current licensing regime in Montenegro does not satisfy these
conditions and should be changed, as outlined in Recommendations R9-R11.

RECOMMENDATION R9 —INTRODUCTION OF AN AUTHORIZATION OR
NOTIFICATION REGIME FOR PROVIDING PUBLIC ELECTRONIC
COMMUNICATIONS NETWORKS AND SERVICES

The licensing regime prescribed in the current Telecommunications Law (Section I11)
should be replaced by an Authorization or Notification regime for public electronic
communications networks and services. The fees paid by e ectronic communications
services providers for this process should be limited to the administrative costs incurred
by the Agency. An authorization to provide electronic communications networks or
services does not of course exempt a provider from having to seek separate authorization
as appropriate to obtain other facilities, such as rights of use of the radio frequency
spectrum and telephone numbers.

RECOMMENDATION R10 —SUPERVISION AND INTRODUCTION OF CABLE
DISTRIBUTION NETWORKS

The AECP has the responsibility for defining conditions and issuing licenses or
authorization for the development and operation of cable distribution networks that can
be used for the transmission of video and audio programs and for the provision of

el ectronic communications services (notably broadband access. This activity requires
cooperation with municipal authorities on whose territories these networks are to be
installed. License conditions should specify critical parameters such as coverage areas
and roll-out obligations for individual cable licenses, criteria and procedures for the

eval uation of competing bids, capacities to be provided, and scope of servicesto be
allowed, as well astherights of cable operators in matters such as interconnection to
other networks and access to rights-of-way. Thereis no reason a thistime, given the size
of individual cable TV markets in Montenegro, to award more than one cable TV license
in aconcession area, in order to attract investors. The conditions under which licenses
can be removed if cable operators fail to meet obligations concerning roll out, for
example, must be specified, and prices for video services justified.

Other technica and economic conditions such as fees and “must carry” obligations for
cable networks should be established by the specialized department for electronic
communications networks and services within the Agency, in consultation with the
department for Content and Consumer Protection (see Recommendation R1 —
Restructuring of Regulatory Agencies). At the same time rules for the taxes and fees that
municipal governments may charge cable operators within their territories should be
specified, ensuring that these powers are consistent with the Law on Municipal Finance
(if necessary as amended for this purpose). It should be noted that these rules should
apply to the taxes and fees that municipal authorities may charge any category of
electronic communications network operator and service provider.
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Telekom Montenegro would have little incentive at the overall corporate level (or even at
the holding company level if arequirement for a separate legal entity for cable TV were
imposed as specified in Article 8 of the EU Competition Directive 2002/77/EC) to invest
in cable modem services that compete directly with ADSL, especially since it has
recently launched its ADSL offering. Hence very careful consideration should be given as
to whether and if so under what conditions Telekom should be allowed to enter the cable
TV business at thistime, other than as a supplier of wholesale bandwidth to cable TV
operators. This concern would be especialy acute if Telekom wereto develop acable TV
business on alarge enough scale to exclude significant investment from other sources
which, unlike Telekom itself, have already amassed considerable experience in delivering
cable TV servicesto customers. While the principles of open competition would argue
that Telekom should not be excluded from cable TV, it should only be awarded cable
licensesif (&) the condition of a separate legal entity isimposed, in accordance with the
obligation on dominant providers of public telephone services which as noted is specified
in the EU Competition Directive, and (b) its business plans demonstrate a substantial
commitment among others to rolling out cable modem services, with significant penalties
for failing to meet these rollout targets. The latter condition (commitment to enter the
broadband access market as one element in business plans) should be included as one of
the criteriaby which all competitive bids for cable licenses are evaluated.

RECOMMENDATION R11 -ENTRY OF PRIVATE NETWORKS INTO THE
PROVISION OF PUBLIC ELECTRONIC COMMUNICATIONS SERVICES

Private network operators whose main activity isin an area other than the provision of

el ectronic communications networks or services, and which possess such networks or
services for their own use, should be obliged to comply with the notification requirement
(see Recommendation R9) if they are to use them for providing public communications
Services..

Such private network operators should also be obliged either to establish a separate legal

entity for the operation of these services or to implement separate cost accounting for
these activities.

3.1.6 Universal Service Program

Background and Justification

A Universal Service (US) Program, or obligation for the Electronic Communications
Sector, represents a social not an economic goal, although there are economic benefits
that it can generate thanks to the “ network effect”™”. However, aUS can impose a

2" Thetotal value of anetwork increases more rapidly than linearly with the number of people connected to
it; even if some users cannot afford to cover the costs of their own connections by themselves, the benefits
accruing to all users because these non-solvent users can be reached over the network (for personal, socid,
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significant burden on the Electronic Communications Sector if, asis usualy the case, the
Sector itself and its customers have to pay for its costs. If not carefully planned and
implemented the costs of a US can lead to a distortion of competition and investment
patterns. Also the content of a US should be expected to change over timein line with
economic and technological developments. Y esterday’ s luxury becomes tomorrow’s
necessity. So a US program should alow for amendment over time and should contain
safeguards to minimize its costs and ensure that they remain reasonable.

The decision to implement a US program should be made on the basis of Montenegro’s
own socia goals, and any such program should be tailored to its particular circumstances,
as outlined in the following Recommendation.

RECOMMENDATION R12 —UNIVERSAL SERVICE PROGRAM

A Universal Service program should be formally established, but subject to conditions
that reflect Montenegro’ s specific needs and circumstances and clearly limit the costs of
such a program that cannot be covered by typica profit-making commercial operations.

Aninitial set of Universal Services should be defined with provisions for review and
possible (but not required) modification, on the basis of recommendations by the Agency,
subject to approval by the Minister of Economy, every few (a specified number) years.
This set of services should contain several elements, not al of which need necessarily be
supplied by one US provider, and which may be provided by different providersin
different geographies. A possible set of USis presented here:

(a) Connection of the end user to the public telephone network at his/her request by
access to publicly available telephone services at afixed geographic location with a
defined Quality of Service (QoS);

(b) Accessto directory and directory i nquiry information;

(c) Availability of public pay telephones from which it is possible without any means of
payment to make emergency calls to meet all reasonable needs in terms of geographic
coverage and a sufficient number of public pay telephones, including their accessibility
for disabled users;

(d) Measures for disabled end users that give them equivalent access to and use of
publicly available tel ephone services, including access to numbers of emergency services
and directory information;

(e) Availahility of Internet access at a minimum acceptable speed (subject to modification
over time by the Agency in light of technology — this might refer today to the typical
capabilities of modern dia-up modems (which at a maximum of over 50kbps are greater
than the rates that can be achieved with GSM wireless systems, except where EDGE

administrative and business reasons) may compensate for, or even outweigh, the cost of subsidized
connections.
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(Enhanced Data Rates for Globa Evolution) technology is introducedzs) expressed in
terms of numbers and density (e.g. numbers per municipality by size) of public access
points, such as at Internet centers that may be located on private (cafes, bank lobbies etc.)
and/or public (municipal buildings, post offices, libraries etc.) premises,

(f) Availability of Internet access at schools (with a minimum access connection to the
building or premise (again subject to modification over time; 2Mbps might be an initial
specification)) with specified goas for coverage requirementsby level of school over
time.

These last two elements of a US introduce requirements that go beyond traditional
specifications, because they clearly imply the acquisition of terminals that are more
expensive than basic telephones and may range up in capability to PCs (personal
computers). Nevertheless, they are relevant to achieving two goals, namely:

v Enabling as many citizens as possible to interact electronically with each other
and with commercial and government bodies;

v Stimulating the growth of familiarity and skills with computers throughout the
population to help equip the residents of Montenegro with the capabilities they
need to lead fully productive and engaged lives in the 21% century, just as basic
literacy and reading and writing became essential skillsin the past.

The Agency should select one or more US providers through a public tender process.
Bidders should be allowed to present offers that include as many or as few of the
designated US geographic areas and distinct service elements as they choose. This tender
process should be technol ogy-neutral, and allow and indeed favor bidders who are
creative in terms both of the technology solutions they offer and the pricing and service
packages they propose. For example there are distributors of wireless handsets which
among other specialties offer refurbished handsets at attractive prices (e.g. 10-15 euros)
that meet the challenge of finding inexpensive telephone terminals. Furthermore major
mobile terminal vendors are actively devel oping inexpensive handsets, that should be
available within the next few years, that will be affordable for the “next 1,000 million”
potential mobile communications users in the most popul ous devel oping countries who
have very low disposable incomes. Ideally bidders will look to awide range of aternative
equipment suppliers from around the world to ensure that the most cost-effective
solutions are offered to meet the requirements of a US in Montenegro.

The Agency should create a financing mechanism to compensate US operators for
legitimate costs they incur that exceed the revenues they can obtain from customers of
affordable US. The Agency should determine the amounts to be paid by operators and
services providersinto a Universal Service Fund, which should not exceed a specified
maximum percentage of the total revenues of an operator or services provider derived
from public electronic communi cations networks and services, i.e. excluding any
revenues that may be derived from activities outside the Electronic Communications

?8 ProMonte introduced EDGE in some localitiesin April, 2005 and Monet followed soon after
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Sector. Companies whose revenues fall below a specified minimum may be exempted
from making these payments.

It should be recognized that the imposition of additional charges such as a US payment
on public electronic communications network and services providersisnot an idea
solution, since the objective of aUSisasocia onethat isnot limited in itsimpact to the
electronic communications sector aone. In an ideal context US would be paid for on the
same basis as other social services, i.e. with money from general public funds paid
directly to users rather than to suppliers, an approach that is not practical in light of
Montenegro’s financial circumstances, and indeed has not been acceptable in amost all
other countries. Theidea of subsidizing Universal Service through payments directly to
lower income users rather than to service providersis gaining increasing attentionin
thinking about approaches to regulation, since it islesslikely to distort the behavior of
competitors. However, unless there is an established welfare system that aready provides
assistance to identified low income customers for other purposes, the administrative
burden associated with determining and validating individuals' and households’
eligibility for paymentsto provide Universal Service may make this approach
impractical. In any case it isimportant to ensure that any US amount paid by electronic
communications network owners and services providers operating in Montenegro is not
excessive and that the administrative overheadis minimal. The Agency should be
charged with ensuring that this condition is met, and with modifying the scope and
conditions of implementation of USif it turns out that the legitimate costs of US become
excessive. Since the set of USwill have been defined with several components, by
geography and service, there will exist the possibility of delaying the introduction of
some USelementsiif it isfound that the costs for implementing all of them more or less
simultaneously are unreasonable. For the reason mentioned above, the possibility of
shifting to direct paymentsto low income users for US should be kept in mind for the
longer term.

An dternative or complementary approach, if US costs are found to be excessive, would
be to find additional funding for US from outside the Montenegrin electronic
communications sector itself, such as from aid or reconstruction agencies. It is likely that
this approach could be applied especially to the suggested US elements (e) and (f)29
above (Internet access) where there are opportunities for funding aimed at the IT
(information Technology) Sector and for exploiting relatively inexpensive sources of
equipment such as from donations or sales of used, last generation PCsthat nevertheless
offer significant communications and processing capabilities. Used but still very capable
PCs have been and are being replaced by the millions every year in countriesin regions
such as Western Europe and North America, and can be acquired for prices on the order
of 100 euros/PC (if not donated). Specific initiatives amed at improving the electronic
communications infrastructure available within particular sectors of society or the
economy should be coordinated with the Ministry or government department responsible
for that sector, e.g. provision of PCs for students in Montenegro (of which there are some
120,000 from elementary up to but not including university level) should involve the

 See |ater Chapter 3.5 for further discussion
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Ministry of Education and Science.*

On an optimistic note, there are grounds for expecting that US costs in Montenegro,
given the current penetration level of traditional telephone (fixed and mobile) services
and the relatively modern condition of its fixed and mobile networks, need not be
unreasonable. This observation is subject to the provision that the US process allows
scope for creative and innovative ways to satisfy a US objective, through competitive
auctions and the entrepreneuria exploitation of opportunities, such as may be afforded by
the shared use of mobile network infrastructure in rural areas, and the availability of
inexpensive terminal equipment. It should be noted that there are several examplesin
developing countries of mobile operators which have been able to offer telephone service
profitably to customers with significantly lower incomes than those found in Montenegro.
One criterion in the selection of US operators should give preference to solutions that
offer the easiest possibility of upgrading to broadband, i.e. allowing expansion or smooth
upgrading of US services.

The Universal Service Fund (USF) should be administered by the Agency or by a body
created for this purpose by the Agency.

The Agency should formulate byelaws or sub-regulations covering aspects such asthe
tender procedures for the provision of Universal Service, the prices and quality of service,
and the procedures for determining the legitimate cost basis of Universal Service
provision, and hence the amounts from the USF to be disbursed to Universal Service
provider(s).

3.1.7 Gaps to Fill

Background and Justification

The current Law on Telecommunications does not address a number of issueswhich are
either specific to Montenegro or involve topics that should be covered in such Laws, as
they arein comparable Laws recently enacted in other countries. In particular it omits any
consideration of procedures to follow in the case of war or the declared emergency
conditions, does not address fully issues raised by the position of Montenegro as the
much smaller member of the State Union of Serbia and Montenegro, and gives no
consideration to the emerging and increasingly visible development of digita
broadcasting services. This last issue is however addressed in the Broadcasting
Development Strategy produced by the Broadcasting Agency Council in 2004.

Many European countries are planning to make the transition from analog to digital
broadcasting between 2010 and2012. The benefits of this migration have been widely

'y presentation given in Brussels on April 16™, 2003 by this Ministry (Donor Information Meeting on
Education Reform in Montenegro), cited agoal of achieving aratio of 1 computer for every 5 students after
10 yearsin 20 selected primary and 10 sel ected secondary schools. Much more ambitious goals should be
established.

May, 2006 Government of The Republic of Montenegro 79



STRATEGY OF ECSIN MONTENEGRO

accepted, including higher spectrum efficiency and the freeing of scarce spectrum for
other uses as well as raising the technical quality of broadcasts. However this transition
raises anumber of public policy questi ons.*" Some of these guestions concern content
(e.g9. how much programming that has been made available over analog FTA (free-to-air)
broadcasts should also be made universally available in digital format to viewers who
may not be able to afford to acquire new digital TV receivers) that fall outside the scope
of this Strategy, while others involve choices of network or transport technology that are
part of the ECS. These issues will be evaluated in the development of a strategy for the
transition to digital broadcasting in Montenegro and the accompanying shut down of

anal og broadcasts.

Table 3.1 presents an overview of the comparison between alternative platforms for the
delivery of digital audio/video content.

Table33.1: Comparison of Broadcast Platfor ms (source: adapted from Analysys
report®)

Key: 1= worst; 5=best

Digital . .

- Analog , Satellite Digita

Capability . terrestrial IPTV
Terrestria (DTT) (DTH) Cable

Widespread 3 3 5 2 3
Coverage
Capacity 1 2 4 5 3*
Local Content 4 4 1 4
Interactivity/ICT
Devel opment 1 2 2 4
Termina costs 5 4 2 3 3
Robustness
(against full 4 4 2 4 4
failure)
Transmission Wireless Wireless Wireless Wireline | Wireline
means

* As technology improves the capacity of broadband wireline networks is continuing to
increase significantly; however the non-broadcast nature of |P (Internet Protocol) TV
implies that at |east for the next few yearsits capacity will be limited compared to muilti-
channel digital cable.

Given the small size (population and area) and very mountai nous terrain of Montenegro,
satellite or Direct-to-Home transmission, which in larger countries may complement
DTT, isnot likely to be economically effective (or operationally practica if there are
shadow zones of reception) to ensure universal coverage. Poor and/or rural areas are also

1 «pyblic policy Treatment of Digita Terrestrial Television (DTT) in Communications Markets,” Final
report to the European Commission, Analysys, August, 2005
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least likely to be economically attractive for wireline-based systems. Hence if the goal is
to ensure universal coverage of aminimum set of broadcast programsit islikdy that
public funding of DTT will be necessary, to the extent that such support of a specific
technology is permissible under EU law to achieve “clearly defined public interest
objectives’. In addition it may also be necessary to subsidize the acquisition of digital -to-
analog converters for viewers who cannot afford to replace their existing analog TV
receivers with digital sets, and to compensate broadcasters for the costs of simultaneously
broadcasting both analog and digital signals during atransition period.

RECOMMENDATION R13 -DIGITAL TELEVISION AND RADIO

The Electronic Communications Law should address the implications of and regulatory
issues posed by the emerging development (and availability in a growing number of
countries) of digital television and radio services, including high definition, wide screen
TV programs. Specifically (see Appendix 1 for definitions and Appendix 7 for
information on the implications of the EU Framework Directive for the broadcasting
arena):

1) Public communications networks intended for the distribution of digital television
services should be required to be appropriate for the distribution of wide-screen or
high definition television services;

2) Operatorsthat offer conditional access services, which provide access to digital
television and radio services, should be obliged to offer to all broadcasters, under
fair, reasonable and non-discriminatory conditions, technical assistance that
enables their subscribers to access their services by means of decoders;

3) Operators of public communications networks, at the request of the Agency,
should be obliged to ensure access to application program interfaces or electronic
guides under fair, reasonable and non-discriminatory conditions; and

4) The Agency should by sub-regulation prescribe the conditions for operation of
digital television equipment used by consumers.

In addition, the Agency should build on the work already accomplished and carry further
the recommendations presented in the Broadcasting Development Strategy referred to
above, including (these points are taken from the Broadcasting Development Strategy
produced by the Broadcasting Agency Council in 2004):

e Development of astrategy for the transition to digital broadcasting in
Montenegro, focusing on licensing, efficient use of frequencies, consumers
choice, and competition of broadcasters;

e Development of an indicative timeline for the transition from analog to digital
broadcasting, taking account of the penetration of digital terrestrial broadcasting
in Europe and el sewhere, the costs of equipment, and the socio-economic
environment in the Republic as well as other relevant factors.
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e Preparation of public discussion material and participati on in the formulation of
the strategy for the transition from analog to digital broadcasting in Montenegro
and the accompanying shut down of analog broadcasts. This strategy, which will
necessarily involve the Government and other public and private institutions, will
define the responsibilities of the Agency and of the Government itself in this
process.

RECOMMENDATION R14 —ELECTRONIC COMMUNICATIONSIN A TIME OF
WAR OR EMERGENCY

Conditions for the provision of eectronic communications servicesin atime of war or
emergency should be included in, i.e. added to, the Electronic Communications Law.
These conditions should include obligations on: (a) operators which provide public
electronic communication services, and (b) the Government for reimbursement of eligible
and justified costs that these operators may incur in fulfilling these obligations. For
example, operators providing access to the public telecommunications network and the
use of publicly available telecommunications services should adopt and submit to the
Agency aplan for measures to ensure the integrity of the public telecommunications
network and access to public telecommunications servicesin the event of a breakdown of
the network, war or declared state of emergency, or natural disasters.

RECOMMENDATION R15 —IMPLICATIONS OF MONTENEGRO'S
INDEPENDENCE

The referendum in Montenegro on the future of the State Union with Serbia which took
place on May 21%. 2006 resulted in a decision in favor of Montenegro’s independence,
i.e. the dissolution of the Union. Addendato the Law will have to be devel oped to take
account of this change, which occurred after the work for this project was completed. For
example, since Serbiais the successor state it will inherit the Union’s seat at the United
Nations and other international institutions. Montenegro will have to apply for
membership of the International Telecommunication Union (ITU) as an independent
State, as well asfor membership of other international and regional organizations such as
EUTELSAT. Montenegro will also likely pursue membership of the European Union
independently from Serbia, which may have implications for the speed at whichitis
possible and desirable to ensure conformity with EU Directives on Electronic
Communications.

More broadly, Montenegro’ s independence introduces additiona responsibilities and
obligations which will have to be met by resources from the Government or MoE and the
regulator, or some combination of the two, aided by external expertise where possible.
These added responsibilities heighten the importance of consolidating and coordinating
the ECS resources and expertise available within the Government (see following
Recommendations G1, G3 and G4 in Chapter 3.3), and of making use of ad hoc Task
Forces, including foreign experts, to address specific issues as they arise, such as those
associated with the transition to full independence (see Chapter 3.2, Recommendation A1
aswell as Recommendation G3).
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Among some specific questions to be addressed are most likely the introduction of a
separate country code for Montenegro (to replace the 381 code it now shares with Serbia)
and changes to the national numbering plan, as well as the allocation of a new country-
code top level domain (ccTLD) other than .yu (of the 26 possible two letter combinations
beginning with m only 5 have not yet been assigned (mb, me, mf, mi, and mj)). The
assignment of anew ccTLD will require that Montenegro be recognized as a country by
the International Organization for Standardization (1SO), as will be the case once it
becomes a member of the United Nations. Related to these two questions are respectively
the costs that will be incurred by telephone operators to implement numbering changes,
and the need to decide who will be the authority for administering Internet domain names
in Montenegro, which might befor example (thisis neither an exhaustive list nor a
recommendation) the current administrator of the .yu domain (YUNET Association -
Telecommunications Society, Belgrade), a private organization or University in
Montenegro or elsewhere, or the regulator (AECP) or a separately constituted Domain
Name Authority. Whatever the arrangement that is adopted for the administration of
domain names, it should satisfy the goals of being both effective and of providing
market-oriented services.

Another issue that will have to be revisited in light of Montenegro’ s independence is that
of spectrum management, including but not limited to the impact of decisions that may be
taken with respect to frequenciesthat are currently assigned to the State Union’s armed
forces, and other frequencies operated by State Union assets, as these assets are divided.

3.1.8 Transitional Provisions

Background and Justification

There are anumber of important transitions that will be involved in the implementation
of anew Electronic Communications Law, including some that are related directly to the
conditions of the existing Law on Telecommunications, as well as some short term
implications of the Privatization agreement for the acquisition of Telekom CG. At the
same time the Law should be flexible in some areas so as to minimize the likelihood that
it will require amendment within areatively short time.

RECOMMENDATION R16 —TRANSITIONAL PROVISIONS

The Law should take into account the conditions of the Privatization agreement for the
acquisition of Telekom CG by Magyar Telecom (Matav), as they affect the timing with
which changes in factors such as the prices of services offered by SMP operators and the
fees charged by the Agency can or may be implemented.

The Law should also specify the:
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(a) Procedures for transition of the current AT and BA from their existing
situations, characterized by diverse systems of governance, structures, and
procedures for the appointment of leadership, to acommon framework, as well as

(b) Coordinated implementation of changesin the Broadcasting Law with those
incorporated in the Electronic Communications Law.

The Law should also recognize the possibility, indeed the high likelihood, of future
changes, and alow as far as possible for smooth adaptation (without the need for
amendments to the Law) to developments such as the creation of a Competition
Commission or Authority within Montenegro (see Recommendation R4 above) or a
change in the relationship between Montenegro and Serbia (see Recommendation R15
above).

3.2 RECOMMENDATIONS FOR THE AGENCY FOR ELECTRONIC
COMMUNICATIONS AND POST

Background and Justification

The most basic objectives of the Agency are to enabl e

A. Offerings of electronic communications networks and services to residential,
business, and other users in Montenegro that are economically and functionally
attractive, and support their various individual and common economic, social, and
personal goals,

B. A healthy Electronic Communications Sector that enables efficient and effective
suppliers to earn a reasonabl e return on their investments and encourages them to
introduce new and/or improved services as technology and customer expectations
evolve.

The demands on the Agency in terms of both the quantity and scope of the expertise and
experience it will require will increase over the next few years, even though an ultimate
goal should beto build aregime of “light” regulation, in which the principal force for
achieving thefirst of the two objectives outlined above should be the impact of
competitive market forces. The period of transition from a monopoly to a competitive
environment poses the greatest challenges to aregulator to achieve an effective balance
between the legitimate expectations of the incumbent, which inherits the legacy of past
investments and practices that are in many respectsill-suited to a competitive
environment, and the needs of entrants whose ability to compete from a base of zero
customers can be unreasonably and unfairly inhibited by the actions —and in many cases
inactions or failuresto act - of the incumbent. The foreseeable situation in Montenegro
will in some respects be especially demanding, as a result of the coincidence of a number
of local and global factors, namely:
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e Loca factors:

0 Therecent acquisition of the incumbent Telekom CG by the very large
Deutsche Telekom Group (via the Hungarian incumbent Magyar Telecom
(Matav)); this acquisition brings both opportunities, e.g. the injection of a
source of experienced multinational expertise and experience into the
Sector in Montenegro, and concerns, notably about the ratio of Telekom’'s
resources to the inevitably limited resources of the Agency and hence the
latter’ s ability to supervise effectively, asisits responsibility, the activities
of amember of avery large multinational enterprise;

0 Theasymmetry inherent in the presence of competition in the mobile
market, while a de facto monopoly persists in the fixed market, at atime
when the phenomenon of fixed-to-mobile substitution is becoming more
pronounced,

0 The dominant market position of Telekom’'s ISP (Internet CG).

e Global factors: The coincidental (with the effort to introduce more competition
into the Montenegrin market) fundamental worldwide transformation of the
electronic communications sector as a consequence of the move toward
multi purpose packet switched networks, so that several of the bases of current
regulatory practice, including some of those enshrined in EU Directives on
Electronic Communications, will become increasingly obsolete and impractical,
e.g. cost accounting separation rulesby service, athough these rules should
nevertheless be implemented in the near futureto put the pricing of services
offered by SMP operators on afair and transparent foundation.

Conditions that form part of the Privatization Agreement for Telekom CG do not
permit changesin its telephone tariffs and Reference Interconnection offer, as agreed
in late 2004, before 2007 and 2006 respectively. The Agency should move very
actively to lay the groundwork for changes as soon as these become possible, which
will be within arelatively short period of time.

In order to achieve thefirst objective A outlined above, the Agency should focus on:

1. Ensuring that the overall price level of electronic communications services
reflects continuing improvements in the performance/price of network
capabilities and the conditions of effectively competitive markets, and
eliminating the implicit subsidy inherent in the higher prices paid by business
as compared to residential cusomers — a start was made in the direction of
equalizing business and residential telephone tariffs with the first steps
towards tariff rebaancing (i.e. lowering long distance charges and raising
local charges) for fixed services, which was initiated at the beginning of 2005
with the goal of equalizing the two classes of tariff by 2007; the benchmarks
for future price levels should not be limited to the prices charged in
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neighboring countries but should consider a wider range of comparisons
involving the most competitive European markets and even North America;

a. It would also make sense to change the current multi-zone
international tariff structure and require Montenegrin operators to
reflect the wide variations in the termination charges for international
callsto different countries, to reduce the prices paid by usersin
Montenegro to communicate with those countries where the effects of
substantial price reductions resulting from competition have already
been felt (which includes many of the members of the EU as well as
countries such asthe U.S., Canada, and Japan);

b. However, some consumers, typically low income families, may
experience increasesin their total communications bill as aresult of
tariff rebalancing. It is therefore recommended that operators be
encouraged to offer special low income tariff packages to such users,
who do not otherwise fall under a US program. These tariff options
typically have monthly rental prices below normal tariffs. The
packages also typically include alimited number of free or
inexpensive call units. Once this quota has been exhausted, the user
has to pay tariffs that are significantly more expensive than the normal
tariff. Thistariff option isthus unattractive for normal consumers, but
may meet the basic communications needs of alow income family

2. Stimulating the growth and availability of new services, such as broadband
access, through initiatives in this particular exampleto ensure that reasonable
whol esal e broadband services and facilities (e.g. unbundled local loop and co-
location arrangements) offers are available, and to enable the entry of cable
TV operators™ that can provide telecommunications and programming
distribution services and may make selective use of new broadband wireless
technologies.

The attainment of the second objective B will require ajudicious and balanced mix of
actions to enable fair and transparent competition to develop, taking account of the
legitimate interests of existing competitors aswell as of potentia entrants. A priori, ina
micro market such as Montenegro, the presumption should be that the large investments
needed to build networks and the prospects for capturing a large enough revenue stream
from avery small market to recover these investments will tend to di scourage(but may
not entirely exclude) entry by facilities-based operators, even when barriers® such as
high license fees or difficulties in securing interconnections are removed. Hence the
Agency should expect to have to stimulate competition at the serviceslevel as much if

32 Cable TV operators are significant providers of broadband access —and in some cases tel ephone services
aswell —in countries as diverse as the U.S., Belgium, Switzerland and Slovenia (Telemach).

* The removal of entry barriers does not guarantee that (or how many) entrants will actually appear in the
market; however these barriers should be removed, otherwise the opportunities for innovation and
entrepreneurial initiatives that entrants may bring to the benefit of Montenegro will not be explored and
tested against the criteria of reasonable and informed investors.
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not more than at the network level. The arenaof the Agency’ s actions with respect to
operators and service providers over the next few years should encompass:

1. Ensuring that license or authorization fees are only set to cover administrative
costs (except for licenses to use scarce resources such as spectrum frequencies
and numbers, which can and should be higher) and are not a barrier for entrants;
in particular entry into the international telecommunications market should be
facilitated, including direct international connection by mobile operators for their
customers,

2. Developing cost accounting and separation procedures to be applied by the
operators designated in the Law on Electronic Communications as having SMP;

3. Developing the basis for arevised and expanded RIO (Reference Interconnection
Offer) from Telekom CG;

4. Establishing conditions for wholesale offers from existing facilities-based
competitors (fixed and mobile) that respect their right to earn a reasonable return
on their investments while allowing room for others to compete at the services
level on the basis of competitive advantages they may create at this level;

5. Establishing clear are reasonable conditions for the entry of cable TV operators
into Montenegro who can offer telecommunications as well as program
distribution services;

6. Assessing the costs and benefits of number portability and carrier selection and
pre-selection within the Montenegrin context, to determine if and/or when these
capabilities should become a requirement; estimates of costs should be obtained
from potential third party providers of the necessary services, such as operation of
anumber database, as well as from existing operators in Montenegro.

The following two recommendations outline action priorities for the Agency and ways of
ensuring that the interests of users (residential and business) are properly taken into
account in its decision making.

RECOMMENDATION A1 -ACTIONS FOR THE AGENCY FOR ELECTRONIC
COMMUNICATIONS AND POST

Theintent of the Strategy has to be given life and meaning through byelaws or sub
regulations which the newly restructured Agency (see Recommendation R1 above) enacts
and enforces. The major priorities and foci of the Agency’ sinitiatives should include:

e Development of knowledge and expertise in cost accounting, allocation, and
separation methods to be applied within SMP operators as soon asis practically
feasible; consulting assi stance from organi zations that have helped introduce such
systems into other European operators would be desirable;
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Establishment of atimetable for the implementation of these accounting methods
by SMP operatorsto justify their prices and the transparency of their actionsin
relevant, i.e. SMP markets,

Review of existing and creation of new Rule Books on numbering;

Implementation of new Authorization regime for providers of El ectronic
Communications Networks and Services (see Recommendation R9 above);

Formulation of byelaws or sub-regulations for Universal Service (see
Recommendation R12 above);

Formulation of byelaws or sub-regulations for the obligations of SMP operators,
including cost-oriented pricing, interconnections and wholesale offers;

Broadband access services. Areas to which the Agency should devote attention to
stimulate the growth of the use of broadband access services include:

o0 Establishing conditions for the spread of cable distribution networks that

can offer competition to ADSL via cabl e modems (see Recommendation
R10 above);

0 Introducing arequirement for Telekom CG to offer unbundled local loops
and awholesale ADSL service (see Recommendation R6); and

o Facilitating and encouraging the introduction of broadband wireless
access in the form of Wi-Fi (so-called “hot spots” in hotels, cafes, and
other locations such as airports and public buildings) and by making
spectrum available for emerging technologies such as Wi-Max. The
practical value of “hot spots’ will depend upon the availability at
reasonabl e prices to the owners of these locations of broadband links from

operators, most notably Telekom CG.

In addition, the Agency should initiate an investigation into the fundamental policy and

regulatory issues that are raised by the use of the Internet to carry voice traffic (VolP) and
the emerging application of IP (Internet Protocol) technology within the networks (even
the local networks) of traditional telephone carriers. This investigation should be assigned

to a Task Force with international as well as Montenegrin representation, so that

Montenegro is as well prepared as possible to manage the inevitable transition from a

circuit switched to ahybrid and eventualy an al 1P world. Appendix 5 outlines the scope
of the fundamental transformations which network operators and serviced providers are

facing as a consequence of this transition.

RECOMMENDATION A2: ENHANCING THE VOICE OF THE CUSTOMERS

One of the responsibilities of the Agency isto take account of the interests of the users or

customers for electronic communications networks and services as well as those of the
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various providers or suppliers of these offerings. The problem in satisfying these twin
obligations (towards customers and providers) is that the provider side of the equation is
dominated by a small number of large organizations whose views and influence can be
manifested in a coordinated and concentrated manner. In contrast, customers are very
numerous (notably in the case of residential customers who are individuals or
households) and typically do not have large organizations through which their opinions
can be collected and coordinated and presented to the Agency in a coherent manner.

The public consultation procedures that the Agency follows offer one limited mechanism
for redressing thisimbalance. In other countries in North America and Europe
Consumers Associations or Groups (for residential customers) and Business Groups
(some industry sector-based, others cross-sectoral, and some specifically focused on
telecommunications) carry this approach further, and in some cases — thanks to the
lobbying power of large businesses or if politicians feel the impact of popular opinion —
they can have a marked effect.

In the context of the very small market of Montenegro, the Agency should pay attention
to the opinions of organizations representing operators, service providers and users,
regarding the influence of the availability, quality, and pricing of electronic
communications networks and services on their current and future prospects. On the
consumer front, the Agency should ensure that it incorporates the provisions of the
Consumer Protection Law and makes use of surveys or polls to assess consumers’
opinions and the evolution of their experiences and expectations.

3.3 RECOMMENDATIONS FOR THE GOVERNMENT'S
ORGANIZATION AND CONDUCT RELATED TO ELECTRONIC
COMMUNICATIONS

The development of an Electronic Communications Strategy has raised questions about
the structure and working methods of the Government of Montenegro, and how it can
improve its own effectiveness and efficiency, which extend far beyond the scope of the
Ministry of Economy which has the responsibility for formulating this particular
Strategy. The two areas that should be addressed are:

(a) Theimpact of decisions made by the Government with respect to the
electronic communications servicesit requires for its own use; and

(b) The relationships between the Electronic Communications Strategy and other
diverse but related and necessary complementary Strategies and initiatives that are
involved in the creation of an Information Society, to which goal Montenegro is
formally committed.

The Recommendations outlined in the following paragraphs are included in this

document because it has become apparent that in order to achieve the broad goal of
creating an Information Society, for which purpose an Electronic Communications Sector
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Strategy together with abroader ICT Strategy, are essential components. Action is
needed to:

e Overcomethe obstacles inherent inascarcity of human resources and the
difficulty of attracting and retaining ECS staff given the better compensated
opportunities available outside the Government;

e Reinforce and ensure the regul arity and effectiveness of coordination of plans
and initiatives between the various Ministries and entities within the Government
with respect to electronic communications; and

¢ Avoid continuing fragmentation of ECS human resources that are currently
scattered across multiple entities within the Government.

3.3.1 Planning and Use of Electronic Communications

In the formulation and implementation of an Electronic Communications Strategy, the
GOM, i.e. dl State administrations, has an important role to play as a major user of
electronic communications services, i.e. customer of network operators and services
providers, in addition to its responsibilities for setting policy and defining a legal and
regulatory framework for this sector. There are several goalsto keepin mind in the
context of thisrole of the Government as customer:

v' Asamajor customer (i.e. source of revenues) for network operators and services
providers, the GOM can exert significant influence — and hence help ensure the
timely and effective implementation of the Strategy - in terms of the types and
commercial conditions of the services they provide and plan to enhance and
develop, if it negotiates efficiently and effectively with them to meet its own
needs; and

v" The GOM should minimize the expenses of the network services it requires to
deliver its services in many domains (health, education, welfare, security,
administration of the judicial system etc.) to its constituents, i.e. the residents,
businesses, and local governments of the Republic, and its foreign and
international interlocutors;

v" The GOM should establish a network environment that facilitates the introduction
of new, and improvements in existing services provided to its constituentsin an e-
government context, to achieve the maximum cost ef fectiveness of these services
for its own benefit and that of its constituents.

It iswidely recognized that two particular challenges for Montenegro are posed by
scarcities in funding for investment in electronic communications and in the limited
availability of local expertise (technical, project management, managerial, economic and
market planning etc.) in electronic communications. In the case of the GOM itsdlf, the
difficulty in finding and retaining enough staff for its purposes in electronic
communications is compounded by the lure of more attractive, e.g. in terms of
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compensation, employment opportunities for such local staff that are offered by the
private sector or abroad.

At the same time, all eectronic communications users, in Montenegro as elsewhere, are
taking account of major technology-fuelled trends in this sector, which are stimulating a
major transformation in the ways in, and the capabilities with which electronic
communications services are implemented. These well recognized trends in networks,
enabled by developments in technology from architecture to hardware, software and
systems and applications, are |leading towards the implementation of multi-purpose
packet-switched (1P-based) networks (in contrast to the circuit switching of traditional
telephone networks), and to the increasing importance of mobile-capable wireless
networks as both competitors and complements to fixed access networks. One of the
outstanding uncertainties, and controversies, in electronic communications, is the relative
extent to which wireless (both fixed and mobile) access networks will compete with or
complement the use of wired (copper and fiber) access. Both phenomena are visible
today and will probably continue to develop. A second related question is how users may
best be able to access applications and services as seamlessly as possible independently
of the particular access facilities that may be available to them at different times and
locations. These uncertainties and possibilities are part of the considerationsto be
included in the GOM’s planning process for its future el ectronic communications
services

The planning of future electronic communications networks and services by and for the
Government should neither be harmfully fragmented by organizational entity (e.g. each
Ministry or entity does its own planning and procurement) nor by traffic type (e.g. data-
only networks) unless there are very powerful reasons for doing so, such as very stringent
operational demands in the realm of security that cannot be met in a shared, modern,
well-engineered digital network..

Under the circumstances just outlined, two recommendations emerge:
RECOMMENDATION G1: CONSOLIDATION OF HUMAN RESOURCES

The electronic communications and information technology expertise that today is
scattered among several departments or Ministries of the GOM should be consolidated
into asingle entity (an ICTD, or Information and Communications Technology
Department) that will operate as a service or support organization for all the Government.
This group will function in a manner analogous to that of the centra IT and
Telecommunications departments of many companies, which deal on an organization-
wide basis with issues ranging from network policies, strategy and architecture to
relations with suppliers of services and equipment and procurement.

Another responsibility of the ICTD, which may contribute members to an MOE-created

ECPAG (Electronic Communications Policy Advisory Group) as described below in
Recommendation G3, will be to provide expert assistance and knowledge as needed by
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the Ministry of Economy to fulfill its responsibilities with respect to the formulation of
policies and legislation concerning the ECS.

Furthermore, regular training and education opportunities in networking and computing
should be made available to staff in the ICT Department to make employment with the
Government as attractive as possible. It is also desirable that experts from outside the
Government should be seconded to the Department for various periods of time or to help
with specific tasks or projects.

The question of where this Department should be attached is one that the GOM should
itself decide, since it affects the overall organization of the Government beyond the scope
of the Electronic Communications Sector Strategy project. More important even than its
exact location within the Government — which might be for example as part of the
Ministry of Economy, the Secretariat for Development, or reporting directly to the Prime
Minister — isthe need to ensure, by statute and operational practice, that the ICT
Department (ICTD) participates actively and responsively to help all departmentsin the
Government to fulfill their specific responsibilities (e.g. policy making) regarding, and
meet their particular needs (as users) for, electronic communications networks and
servicesfor al forms of traffic: voice, data, image, and video. The ICTD, whether part of
the Secretariat for Development or not, should also coordinate with and be called upon to
contribute to e-government planning under the direction of the Secretariat, to ensure that
the performance, coverage and usability goals of the network services that these projects
require are consistent with, and as necessary influence the development of electronic
communications networks and services for the Government.

Among the critical responsibilities of the ICTD, acting on behalf of al Government
Ministries and entities, should be negotiation with outside vendors of eectronic
communications networks and services, and assessments of what the GOM can do
internally and what should be outsourced and contracted to third parties.

It isclear, for example, that one of the benefits to Telekom CG from becoming a member
of the Deutsche Telekom Group (DTG) isthat it can obtain substantial discounts for the
equipment it now purchases as compared to the pricesit formerly paid as arelatively
small independent entity, thanks to the globa purchasing arrangements negotiated by
DTG with suppliers. The GOM should try to negotiate within its own sphere analogous
supply agreements for all branches of the Government and government-owned
enterprises to achieve the most favorable commercial termsit can on the basis of itstotal
purchasing volumes. The goal of the GOM as an intelligent, coordinated purchaser of
electronic communications networks and services is to optimize financially and otherwise
itsown use of electronic communications, as well asto promote the introduction and use
of e-government services for residents and businesses.

RECOMMENDATION G2: COORDINATED NETWORK PLANNING

The GOM through the ICT Department (see preceding Recommendation G1) should
initiate planning for a future (beyond the term of its current contract with Telekom CG)
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integrated national | P-based network for its purposes, that will carry both non-voice
(data, image, video) and voice traffic. It should consider aternative solutions that might
include (thisis not necessarily an exhaustive list):

- Continuation of use of Telekom CG’s MPLS-based network, with the addition
of voicetraffic (viaVolP);

- Construction of its own private |P network, that might be based on
transmission capacity obtained from Telekom CG and/or from any other
public network operator (even if only in some geographic areas), including but
not limited to sources such as the electric utility EPCG or the Montenegrin
railroad if they enter the telecommunications market;

- Various hybrid combinations of its own and third party facilities and services.

Several variants of these alternatives should also be assessed, most notably with regard to
local connections, i.e. links between a network node and various buildings or locations
throughout atown or municipality, for which both wireless and wired alternatives
available from several sources may be candidates.

It has been noted that the Strategy for ICT Devel opment which was produced in the first
half of 2004 for the Secretariat for Development®* and adopted by the Government
contained plans for an MPL S-based network for the Government supplied by Telekom
Montenegro. This Strategy recommended that other sources of provision for the
Government’ s needs be considered only if these needs exceeded the capacity of Telekom
CG’s network. However, other very important factors in the selection of network services
must also be taken into account, such as costs, operational performance and conditions of
use. It would be in the Government’ s interests as a user and customer in negotiations with
Telekom CG to have plausible alternatives available so as to secure the best possible
terms, even if it decides eventually to stay with Telekom CG’'s MPLS network for the
long term.

Fundamental changes have occurred since the Strategy for ICT Development was
adopted, notably the privatization of Telekom and the potentially substantial expansion of
the Government’ s network-based services as illustrated in Appendix 4. Furthermore the
long term costs of Telekom’s MPL S network to the Government are currently undefined
and its applicability in a5 year time frame to meet al the Government’ s important needs
in the most cost-effective manner (for example, how voice traffic can best be
accommodated) is uncertain. The question of how best to satisfy the Government’s
network services requirements should be revisited, and in addition to negotiations with
Telekom alternatives to its services should be identified and evaluated.

The ICTD should also evaluate the advantages and disadvantages of continuing to run
separate networks for some specific purposes as compared to combining al networks into

3 « Strategija razvojainformacionog drustva — put u drustvo znanja’, Secretariat for Development May,
2004
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one. There may be special circumstances, such as the stringent regquirements for security
and availability of the Ministry of Interior’s network for police and border security
purposes, which justify continued use of a separate network in avery few cases. But the
burden of proof should lie with the Ministry or Department that is seeking justification
not to use a future integrated network. Furthermore economies of procurement from
suppliers of equipment and services should in any event be negotiated across the entire
spectrum of the Government’ s needs.

In addition to fixed networks, the GOM’ s coordinated planning should include
consideration of its mobile communications needs, both voice and non-voice, which
might also be satisfied by amix of public and private wireless networks and services.
Alternatives to be considered include (again, not necessarily an exhaustive list):

- Development of ashared digital trunked radio network (TETRA (TErrestria
Trunked Radio)-based) to be used by multiple branches of Government and by
Government-owned or public enterprises;

- Negotiation or renegotiation of one or more Closed User Group (CUG)
arrangementswith GSM operators (the Ministry of Interior has an existing
arrangement of this kind with Telekom CG’s mobile subsidiary Monet);

- Combinations of the preceding alternativesfor different applications (e.g.
TETRA for police, security and other public safety (* Bluelight”) applications
and GSM elsawhere).

In the case of mobile asin fixed networks, the comparison, i.e. economic merits and
capabilities, of separate versus integrated or combined multi-user networks for
Government purposes should be assessed. The analog mobile radio systems now used by
the Government, e.g. the Ministry of Interior, are old and obsol ete, but the Government’s
plans to replace them by modern digital systems are frustrated by lack of funding. This
problem could be mitigated by combining different needs and hence multiple potential
sources of funding. Absent the installation of modern digital mobile radio systems
Montenegro will be unable to meet all its goals, such as fulfillment of requirements for
the cross-border cooperation of European authorites as embodied in the Schengen Treaty
using common frequency spectrum. Montenegro’ s intent is to join the Schengen regime
with the aim among others (such as more effective cross-border cooperation for security
purposes) of facilitating the travel of its citizens for business and recreational purposes.

As already emphasized, in al negotiations with public electronic communications
services providers, the GOM should exploit its volume purchasing power to obtain the
most favorable commercial terms through a public tender process to minimizeits
electronic communications expenses for any given set of services. In addition, the GOM
should make use of external consulting assistance on a project basisto help meet its
specific and peak needs for electronic communications expertise and also ensure that it
has access to and knowledge of the best practices being implemented in the private
sector.
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RECOMMENDATION G3 - ELECTRONIC COMMUNICATIONS RESOURCES
FOR THE MINISTRY OF ECONOMY

The Ministry of Economy (MOE) has specific responsibility for formulating Strategy and
policies for the Electronic Communications Sector. To fulfill this responsibility the MOE
must have access to, and/or employ staff with the requisite mix of expertise, knowledge,
and experience in the legal, regulatory, financial and economic aspects of the Sector as
well as familiarity with its market dynamics and developments on alocal, regional, and
even global basis.

However, it will be very difficult if not possible to attract and retain staff with these
qualificationsto the MOE, to formulate policy for the Sector as required by Law. The
compensation offered in government service is significantly lower than these staff can
find in the private sector or abroad, or even in the Agency for Telecommunications.
Hence the Ministry should consider alternatives such as.

o Establishing separate and higher compensation arrangements, if this can be done
within the rules of employment by the Government, for alimited number of staff
in the MOE (such asfive, with amix of economic, legal/regulatory,
market/industry, and financial backgrounds, plus administrative assistants with a
good command of English) who concentrate on key issues such as Electronic
Communications which require expertise that is in high demand,

e Establish an Electronic Communications Policy Advisory Group (ECPAG) that
will develop Electronic Communications Strategy and Policies for approval by the
Minister. This Group should be constituted as a permanent entity, but with the
expectation that the staff, again five in number, will only devote a proportion of
their total time (say 20-25% over a year, concentrated at particular times) so that
the total costs are acceptable. Sources of staff for this group should be sought as
widely as possible, and include expatriate Montenegrins in other European
countries as well as the Americas who may be motivated for personal aswell as
other reasons to contribute to the rebuilding of their country of origin®.

In either case, these structures should be supplemented by Task Forces created on an ad
hoc basis to tackle important individual issues that arise to help formulate
recommendations for the Minister or for the ECPAG. One of the elements of ongoing
Sector Policy formulation, with active participation of the Agency, should be the early
and timely identification of difficult issues whose scope and impact justify the creation of
aTask Force. A far reaching example of such an issue would be monitoring the
justification for and progress of an anticipated transition towards al 1P or packet
switched-based networks in the Republic (see Appendix 5), and the benefits that can be
derived from this transformation. A more specific and shorter term example would be the
establishment of policy with respect to the authorization of VolP services.

% Expatriates from other countries from Ireland to India and Korea, and Romaniato Taiwan have been
making significant contributions to the economic development of their respective countries of origin.
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It should also be emphasized that staff in the MOE involved in Electronic
Communications must have ready access to modern information gathering and processing
tools, such as high speed Internet access, personal computers (at their desks and laptops
for mobile use), databases on electronic communications in Montenegro and elsewhere,
and international telephone service.

Regular training programs and educational opportunities should also be made available to
MOE staff concerned with the ECS. They should be able to take part in the same training

and education open to members of the ECS group (see recommendation G1 above) on the
technical side, aswell asin programs that focus on management and public policy issues,

market dynamics, and regulatory questions.

3.3.2 Coordination of Plans and Actions for the Information Society

Montenegro is committed to the principles and action plans of the World Summit on the
Information Society (WSIS), organized by the ITU, whose first phase was held in Geneva
in December, 2003, while the second phase took placein Tunisin November, 2005. The
Electronic Communications Sector Strategy for Montenegro is a necessary but far from
sufficient component of what Montenegro needs to do to fulfill this commitment. Many
other key public policy issues must be addressed, such as network security, spam, cyber
crime, and the administration of Internet names and addresses, as well as the development
challenges of how to introduce e-government applications and services and facilitate the
spread of computer access and literacy (a major goal for schools at levels of education)
among the residents of Montenegro.

Coordination, coherence, and mutual support between the actions and plans of various
parts of the GOM which are responsible for these diverse aspects of an overall
Information Society initiative are essentid if its full benefits are to be realized. The
isolated implementation of an Electronic Communications Sector Strategy without
parallel complementary initiatives, for example, to offer e-government services and
stimulate the use of PCs and other types of internet-capable terminal equipment in
residences and businesses can only be of limited value.

Unfortunately, to alarge extent, despite concerns regarding the scarcity of financial and
competent human resources available within the GOM to plan and manage Electronic
Communications and Information Society initiatives, there is considerable fragmentation
of these resources within the GOM. There isno established visible working-level process
for coordinating diverse initiatives related to the Information Society on aregular and
continuous basis. It is not clear, for example, whether or how a strong push to develop
attractively priced, widely available broadband access services would be accompanied by
a corresponding effort to make PCs as widely avail able as possible to the residents of
Montenegro and to its schools, or to encourage residents and businesses to take advantage
of potential new e-government services.

The following Recommendations address this gap.
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RECOMMENDATION G4 — COORDINATED PLANNING AND DECISION
MAKING

Cooperation from the planning to the implementation stages of projects and Government
servicesthat depend both on electronic networks and services and computer-based
applications and databases should be strengthened and formalized. Mutua review and
joint working between groups such as the ICTD (see Recommendations G1 and G3) and
representatives from the Ministry of Economy, the Secretariat for Development and other
concerned Ministries (depending on the service involved, e.g. health, education, social
services etc.) should be arequirement before any significant investments can be
approved, or policy or strategy documents submitted for approval to Parliament.
Participation of companies from the electronic communications and IT (Information
Technology) sectors should also be solicited.

RECOMMENDATION G5 - AWARENESS OF ELECTRONIC COMMUNICATIONS
AND ICT (“BRAND MONTENEGRO")

The maximum benefits from the application and use of e ectronic communications and
ICT will be generated if as many residents of Montenegro and potential foreign investors

as possible are made aware of and where appropriate contribute actively to the
development and use of ECSfacilities and services in the Republic. The Government can
stimul ate these processes of awareness and contribution through initiatives at many levels
to raise the visibility of Montenegro as alocation and society which is committed to
building an advanced set of ECS-dependent applications and services which benefit
economic and social activities.

The Government should include messages to foster ECS/ICT awareness and progressin
itsinterna communications with citizens and residents (e.g. in schools, publicity
concerning the avail ability and advantages of using e-Government services etc.) and its
external relations (e.g. the activities of MIPA (Montenegro Investment Promotion
Agency) to attract foreign investment).

3.4 POTENTIAL FUTURE ROLE OF PUBLIC SECTOR
ENTERPRISES IN THE ELECTRONIC COMMUNICATIONS
SECTOR

In Montenegro, aselsewhere, there are several rights-of-way enterprises, that may be
publicly or privately owned, such as electric utilities, railroads, pipeline companies, and
roads, which possess assets (the rights-of-way themselves and tel ecommunications
networks), that are applied to meet their own communications needs. These same assets
can be built upon to offer public electronic communications networks and services, and
have been used for this purposein many instances, in countries from Europe to North and
South Americaand Asia.
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Hence there isabasis for arguing that these same types of assets in Montenegro can and
should be exploited to provide competitive public network services, and indeed they may
offer the most plausible economic aternative for doing so, at least in the fixed network
which is still a de facto monopoly. Nevertheless, caution should be exercised in
prescribing the conditions under which competitive possibilities of this origin may or
should be realized.

It isimpossible to predict all the kinds of entrepreneurial opportunities that investors
considering el ectronic communications networks and services founded upon the rights-
of -way and existing communications infrastructure of enterprises such as utilities may
perceive, or whether or which ones may achieve commercial success. Examples of both
failures and successes can be found el sewhere. However, the prospective entry of
publicly owned enterprises into the electronic communications market in Montenegro
raises severa strategically significant issues from the perspective of the Republic asa
whole.

First of al, in current and foreseeable financial circumstances there isno surplus public
investment from the Government budget that is available to build out new publicly owned
electronic communications businesses. Secondly, if the creation of such businesses were
allowed, it would revive the question of how to ensure that the Government’srole as
creator of the regulatory framework was not being distorted by itsrole as amagjor
shareholder in a competitor it is regulating. Removal of this concern is one of the benefits
of the privatization of Telekom CG that was recently consummated, although similar
concerns may reappear if the BC becomes a new public network operator, or if another
obvious candidate for entering the el ectronic communications business, the monopoly
electric utility EPCG®, does so. The EPCG is supervised by the same Ministry of
Economy as the regulator. Furthermore, any investments made by public enterprises such
as EPCG (the BC isin adifferent situation since its core business is a transmission
network) should be directed as a matter of first priority into their core businesses, which
arein sore need of such investment, with alower priority given to any diversification of
thelir activities beyond what is needed to support the operation of these core businesses.

Neverthel ess, the assets that have just been outlined could potentially be used to create
value within the electronic communications sector, so it would be inappropriate to rule
out any possihility for, or to prohibit absolutely their exploitation. Hence the following
Recommendation has been developed to establish conditions under which the network
assets of state-owned enterprises may be used to offer public el ectronic communications
networks and services.

36 |ts counterpart in Slovenia—the 100% state-owned El ektro-Slovenia—has entered the el ectronic communications
sector; Eles Telekomunikacijeis a special sector within Elektro-Slovenijad.o.o. engaged in the provision and
marketing of telecommunication services on the basis of its own telecommunications infrastructure, which comprises
an optical and aradio network, SDH (synchronous digital hierarchy) telecommunications equipment, and basic
facilities (structures, buildings, and radio towers).
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RECOMMENDATION P1 - CONDITIONS FOR USE OF PUBLIC SECTOR-OWNED
ASSETSTO PROVIDE PUBLIC ELECTRONIC COMMUNICATIONS NETWORKS
AND SERVICES

No funding from the Government budget should be invested in the launching of public
el ectronic communications networks and services provided by state-owned enterprises.
However, private investors (domestic and/or foreign) should be allowed to negotiate for
the use of the rights-of-way and even for the acquisition of other telecommunications
assets of state-owned enterprises™, for the purpose of establishing a public electronic
communications company which they control. The state-owned enterprise may own a
percentage of this new company, in ajoint venture with the outside investor or investors.

The principle followed in formulating this Recommendation as throughout the Strategy is
that it should be left up to investors to judge and decide whether, and if so how, they can
invest profitably in el ectronic communications, without any unreasonable obstacles or
incentives being placed in their way that distort the competitive playing field either in
their favor or in favor of other competitors. No prediction is made as to whether in
practice, or when if ever, investors may perceive and then act upon opportunitiesin
electronic communications in Montenegro that build upon the rights-of-way and other
relevant assets of public sector companies such as EPCG®.

Another public sector enterprise that could in principle offer public electronic
communications services is the Broadcasting Center which currently provides
transmitting and transport facilities to broadcasters, as well as (like EPCG) sites to mobile
operators for their base stations. The BC, whose assets were formerly all owned by
Telekom CG, became a public sector enterprise reporting to the Ministry of Culture and
Media at the beginning of 2005. Like EPCG, the BC would have to find funding from
sources other than the GOM if it were to expand its activitiesin e ectronic
communications. The BC does have plans to introduce a wirel ess-based SDH backbone
network (described in Chapter Two).

EPCG itself has devel oped plans for its own high capacity nationa backbone network
based on OPGW (Composite Ground Wire with Optical Fiber) technology and has also
outlined the potential role of PLC (Power Line Carrier) as an alternative broadband
access technology. It has identified awide range of options for its possible participation
in telecommunications markets, exploiting assets which are aso applicable to meeting its
internal telecommunications needs. But so far funding for the necessary investments has
not been available.

The question of the appropriate supervision of state-owned enterprises competing in
markets for public telecommunications services arises in the context of concerns about
conflicts of interest between the Government as creator of the regulatory framework, and

37 1n the extreme case, an investor may take over the entire electronic communications operation of a public sector
enterprise, which then outsources its € ectronic communications needs to this divested operation.
38 EPCG does already rent space on its towers and elsewhere to the public mobile operators Monet and

ProMonte.
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owner of competitors in the sector. This concern is greatest in circumstances in which the
Government owns the incumbent and largest player, at the sametime asit istrying asa
regulator to facilitate effective and efficient competition to this incumbent. The concernis
much lower in circumstances such as those found in Montenegro in which the state-
owned enterprises are either minor and/or only potential competitorsin limited segments
of the total market. At the moment two such state-owned enterprises report to two
different Ministries, i.e. the BC to the Ministry of Culture and Media and the EPCG to the
Ministry of Economy, which aso supervises the regulator. It could be argued that all
state-owned enterprises involved in public telecommunications should report to a
Government Ministry other than the Ministry of Economy to minimize the chances for, or
appearance of, conflicts of interest. However, the small size of Montenegro makes this
possible approach impractical as well asinconsistent with the need and recommendations
for consolidation of ICT expertise and resources within the Government. The Ministry of
Culture and Mediafor example does not possess the expertise to supervise a network
operator such as the BC. Hence the better alternative isfor all state-owned enterprises
involved or likely to become involved in public telecommunications to report to
Ministries with the requisite expertise, which in the case of the BC means the Ministry of
Economy. This conclusion regarding the BC, as well as the current reporting situation of
the EPCG, provides additional justification for ensuring and even reinforcing safeguards
for the independence of the regulator (the Agency) from the Government through
implementation of the recommendations contained in this Strategy.

In addition, the governance of the BC should be changed to meet the condition of
independence between aregulator and the entities which it is regulating. The members of
the Management Board of the BC should not be appointed (and recalled) by the regulator
(asthey are under the current Broadcasting Law by the BA or ARD), but by the
Government or the Minister of Economy acting on behalf of the Government. If the BC is
to become a competitive tel ecommunications network operator, then the structure of
authorized nominators of members of this Management Board, which currently allocates
four out of seven positionsto broadcasters (divided equally between public and
commercial services) should be changed to reflect the BC' s broader and more
competitiverole.

Provided that the conditions and concerns identified above are addressed, competitive
entry into the public telecommunications sector by state-owned enterprises should not be
prohibited. The investors themselves, including the state-owned enterprises and any
partners they find, should be required to justify any such ventures according to typical
market and business criteria and assessments.

3.5 ALTERNATIVE NETWORKS AND TECHNOLOGIES

The use and devel opment of network technologies is one aspect of the formulation of the
GOM'’s overal strategy for the ECS. Asfar as possible, the Government’s aim should be
to create an environment in which competitive investors have the opportunity to make
their own choices regarding which technologies to deploy in light of their independent
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commercial judgments. Ideally no one technology should be given preferential status
over another, especially because forecasting technological progress is subject to similar
uncertainties as are other areas of forecasting. For example, the dominant role of Internet
technologies was not widely foreseen as recently as 10 years ago.

Nevertheless, theideal of strict technology neutrality on the part of the Government

needs to be tempered in light of two factors. The first factor isauniversa one, namely the
fact that spectrum is a scarce resource and potential interference between different uses of
the same freguencies must be considered, so that choices of how to use frequencies
cannot be left entirely up to investors. The second factor isrelated to the very small size
of the Montenegrin market, so that choices of technology at one time are much more
likely to preclude the introduction of new technologies later on than isthe casein large
markets which can more easily support several competitive offerings.

One way to mitigate this problem is to encourage a mixed deployment of wired and

wirel ess technologies which can both compete with and complement each other, and may
be deployed with the involvement of organizations not traditionally associated with
telecommunications facilities. For example, the spread of unlicensed wireless “hot spots’
in both urban and rural areasin countries as diverse as Estonia and the U.S,, involves the
owners of locations from cafes to gas stations to hotels, camp sites and other frequently
visited places, and can grow to become a significant e ement in making Internet access
available to consumer and business users. The value of these “hot spots’ depends on their
connection to broadband fixed links which can be provided viawired or fixed wireless
means, and for the moment in Montenegro will always or amost always depend on
interconnection facilities from Telekom CG. The prices or marginal cost to users for Wi-
Fi internet access can be zero, if the owner of the hot spot location chooses to “bundle’
Wi-Fi access with other services provided at the location, or they can involve a per use
charge or an added charge to a subscription to a service such as mobile communications
(as T-Mobile, the mobile service of Telekom CG’ s owner, isdoing in severa countries).

The challenge in Montenegro of ensuring competition throughout the ECSin al its
important segments (along dimensions (which overlap) such as fixed, mobile, broadband,
internet access etc.) is formidable. While the legal monopoly for fixed network services
was removed at the beginning of 2004, as of the end of 2005 there are still no authorized
competitors to Telekom CG in this segment of telecommunications. Furthermorein
Internet access the market share of the only competitor to Telekom’s Internet CG (which
competitor depends upon telecommunications links from Telekom) is estimated at no
more than 3 to 5%.

Despite these obstacl es there are several levers which the Government can employ in
combination to stimulate competition. They include :(a) regulation (which is not
addressed here but separately in another section of this document, for example in regard
to such areas as network interconnection, unbundling of local loops, sharing of other
facilities, and carrier selection and pre-selection), aswell as (b) polices and initiatives
both to facilitate the deployment of competitive networks based on assets independent of
the incumbent, and to encourage “anchor” or “first mover” customers for these networks.
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The goal of pro-competitive initiatives should be to introduce network facilities that are
as independent from those of the incumbent as possible —in terms of both access and

long distance networks including international connectivity —with reciprocal
requirements for interconnection between the incumbent and the entrant. The most
obviously available means of building such anetwork lie in combinations of fiber optic
links along rights-of -way such as those possessed by or available to organizations such as
the Railroad and electric utility with broadband wireless systems of various kinds utilized
in both access and premises networks (e.g. Wi-F and Wi-F mesh systems) and long
distance backbones (e.g. pre-WiMAX and future WiMAX radios).

At the same time the most obvious initia “anchor customers’ of such a network may well
be Government bodies themselves and other public sector institutions such as schools.
Neighboring Macedoniais currently implementing an ambitious wirel ess-based project
(*Macedonia Connects”) which will initially provide broadband Internet access (512 bps
downstream, 128 kbps upstream) to some 430 schools including urban and rura schools
located in remote mountainous villages. The Macedonian project has benefited from an
interesting combination of sources of support, including U.S. AID funding, in
cooperation with the Macedonian Ministry of Education and Science, for the selected
wireless network (which includes Wi-Fi mesh equipment and pre-WiMAX radio
backbones and rural links) and Chinese Government donations ($4 million) of PCsfor the
schools. The project is run by the Washington, D.C.-based Academy for Educational
Development and the network is being implemented by a competitive local ISP On.Net,
which was selected after a competitive tender process. While the technology selected is
predominantly wireless, no pre-conditions on the technology were imposed in the
Request for Proposal. After an initia period schoolswill be required to pay for their
Internet access. The eventual monthly cost of connectivity for schoolsis estimated at
between 19-25 euros and of home access for teachers and students at between 9-14 euros.
The intent isto market the network’ s services to other customersto create a commercially
sustainable enterprise. The schools (and government offices) are viewed as “ points of
presence”’ which can be used as springboards to reach other users once the basic
distribution network is established. Direct international connectivity is provided with
links to Serbia and Kosovo.

It should be noted that bidders in the competitive process were asked to propose a
sustainable broadband solution for the selected 430 schools. The underlying premiseis
that the eventual broadband pricing to these schools once subsidies end (i.e. the project is
completed) will be linked to the lowest cost broadband solution commercially available at
that time, foreseen as being October, 2007. Thusif a comparable broadband solution is
available from another provider for N euros a month (unsubsidized by any government
entity) then the schools will pay N euros. This condition was designed to force the
winning bidder to place an emphasis on commercia, governmental and home usersin its
proposal in order to cover its expenses. Eventually voice services will be offered, as dual-
mode Wi-Fi cellular phones become available.

RECOMMENDATION N1: ALTERNATIVE BROADBAND NETWORK
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The Government should identify, assess the business case and, if attractive seek funding
for anetwork project of comparable scope within the context of Montenegro to
Macedonia Connects. It should seek assistance from available sources of funding
(international and private sector) to support highly desirable public sector ICT projects,
with for example schools and government offices asinitial users. Asnoted, itislikely
(even though biddersin eventual RFPs should be allowed freedom in the technologies
they propose) that modern broadband wirel ess technologies will prove to be an important
part of thisinitiative, although the role of long distance and metropolitan fiber optic links,
whether from Telekom CG and/or from other organizations with rights-of-way, may also
be important.

The potentia value of thisinitiative resides both in the basis it may provide for a
competitive network infrastructure and in the influence it may have in establishing
competitive price levels for services such as Internet access and Government
communications, by demonstrating that there are feasible alternatives to current network
infrastructures.

This Recommendation is complementary to the Recommendation R10, to facilitate the
entry of cable operators in Montenegro, in helping to create competitive network facilities
which can be commercially sustainable even in a small market such as Montenegro.
Cable operators can justify initial investments on the basis of revenues generated from
entertainment services to build networks that can also provide telecommunications
services, while users and funding to support worthy ICT projects in the public sector can
provide the initial impetus to build an alternative broadband network which can then sell
its services to customers in the private sector. This Recommendation is also connected to
the preceding discussion (Chapter 3.4) on potential roles for public sector enterprisesin
telecommunications, which may play apart in the kind of alternative broadband network
initiative that is proposed here.

In both cases (cable TV and an aternative broadband (most likely wirel ess-dominated)
network), regulatory enforcement of reasonable interconnection arrangements between
operators and introduction of other conditions such as carrier selection and pre-selection
and number portability will be important factors in ensuring that competition that is both
fair and efficient is established and maintained.

3.6 OTHER RECOMMENDATIONS

3.6.1 Broadcast Subscription Fee

Background and Justification

The current procedure for collection of the broadcast subscription fee from the residents
of Montenegro by Telekom CG through its bills for fixed tel ephone service, under an
agreement which expires at the end of 2006, is unsatisfactory on anumber of counts:
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- It creates problems for Telekom CG with its customers by increasing the charges
which they have to pay to Telekom, leaving Telekom with the problem of what to
do if customers therefore choose not to pay or to delay payment, for reasons that
have nothing to do with Telekom’s own business;

- It may, for the same reason of an increased total bill, encourage Telekom's
customers to substitute their fixed tel ephones with a mobile phone service from
Telekom’s own mobile company Monet or its competitor ProMonte, again for
reasons that have nothing to do with Telekom’s own business; and

- It does not cover customers who do not subscribe to fixed telephone service (and
more households have TV sets and/or radios than fixed tel ephones)®.

Hence the Government should seek to find alternative more effective procedures for
collecting the broadcast subscription fee that are likely to achieve a higher level of
coverage and do not interfere with or distort the ECS or any other market.

RECOMMENDATION O1-NEW PROCEDURE FOR COLLECTION OF THE
BROADCAST SUBSCRIPTION FEE

The Government should introduce a new procedure for the billing and collection of the
broadcast subscription fee, taking this responsibility away from Telekom CG. There are
several possibilities for this procedure which should be assessed and the chosen one
implemented as soon as possible. It islikely in any event that Telekom itself will propose
new conditions for the collection of this fee once the current arrangement expires at the
end of 2006. Examples of possible procedures are outlined in the following (thisis not
necessarily an exhaustive list):

1. One possihility would be to transfer this responsibility to the government-owned power
utility, EPCG, since every household with a TV set and/or radio uses electricity for which
itisbilled, and the possibilities of substitution (unlike that of mobile for fixed phones) are
in practical terms non-existent (despite the theoretical possibility of the use of home
generators).

2. Another possibility might be to include the broadcast subscription fee with local or
municipal tax bills. Where renters are concerned, who presumably do not pay these taxes
directly (but only indirectly through their rental payments) landlords would have the
responsibility of adding the broadcast fee to the rental they charge. It should be noted that
the Post isinvolved in an USAID (U.S. Agency for International Devel opment)-

¥ Reliable estimates of this number are not easily available. If we use the figure of some 190,000
households in Montenegro of which 95% own TV and/or radio receivers, and the figure of 168,000
residentia customers for fixed telephones (as of end-2003), then there could be an estimated 12,000 TV
and /or radio households which are missed by atelephone bill-based subscription collection mechanism
(neglecting any who might fall under the various alowable exemptions from this fee). The actual number
of missed TV/radio households may be somewhat higher if the number of reported residential lines
includes a significant number of lines to business premisesthat are registered as residential to avoid paying
the higher prices currently charged to business as compared to residential telephone subscribers.
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supported program to print and deliver municipal tax bills within aweek and save
municipalities months of effort. Additionally, the Post is assisting municipalities to
review their mailing databases and improve them with current information. In this review
process the Post is also identifying potentially untaxed properties in each municipality.

This USAID initiative, known as the Program for Active Collection and Enforcement
(PACE), is aso counting upon the Post for additional support to promote municipal
taxpayer cooperation. In PACE partner municipalities, the Post will deliver for free
taxpayer awareness brochures that explain taxpayer responsibilities and identify how
municipalities use taxpayers money. The Post will also routinely print and deliver the
first universal reminder notices for taxpayers who fail to pay their municipal bills. The
goal of the Post’ s investment is to help transform the municipal tax office from a year-
round delivery service, freeing it to focus on expanding the tax rolls, improving tax bill
accuracy and working with tax payers to meet their payment obligations. Inclusion of the
broadcast subscription fee in this process would be the basis of this aternative solution.

3. A third possibility would involve a public tender to solicit bids for collecting the
broadcast fee, and contracting with the organization that offered the best combination of
billing and collection service and cost.

3.6.2 Broadband Wireless and Mobile Virtual Network Operators

Two questions arise in the context of mobile telecommunications which have to be
assessed taking account of the very small size of the market in Montenegro, namely:

0 Futurelicenses for broadband wireless services (3G etc.); and
0 Roleof MVNOs (Mobile Virtua Network Operators) as competitors in mobile
services markets.

The small size of the market in Montenegro raises the controversial question of whether,
when, or under what conditions broadband wireless services and MV NOs (which do not
build their own mobile networks but resell bandwidth of mobile operators) could
represent reasonabl e investment opportunities in the Republic. It isfar morelikely that
they will be ableto do so if they constitute part or incremental extensions of larger
regional investments which address substantially larger numbers of customers.

However, the very essence of innovation and entrepreneurship isthat it is not possible to
predict what new technol ogies and business models may turn out to be attractive even if
according to today’ s current wisdom there are none that seem to make sense. Creative
approaches towards market segmentation and marketing (for MVNOSs) and emerging
broadband technologies such as WiMAX and Flash-OFDM (for broadband services) may
prove to be profitable in Montenegro despite concerns about oversupply or insufficient
demand. The Agency should take steps to ensure that is kept up to date on these
possibilities from potential new investors as well as the current network operators.
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RECOMMENDATION O2: EXPLORATION OF POTENTIAL OF BROADBAND
WIRELESS SERVICES AND MVNOs

The Agency should prepare Notices of Inquiry to be distributed globally to seek
information and comments to enable it to draw conclusions on the likelihood and
conditions under which existing and new investors in telecommunications might respond
to opportunities (a) to offer broadband wireless services and (b) to establish MVNOsin
Montenegro. In regard to both Inquiries the Notices should include sufficient information
about the economics of the market in Montenegro (e.g. the conditions for building a
broadband wireless network and the likely prices for bandwidth which mobile operators
would reasonably charge MV NOSs) so that potential investors can assess opportunitiesin
Montenegro and provide useful information to the Agency to help it decide whether,
when and how to take initiatives regarding broadband wireless licenses and MV NOs.

3.6.3 Research and Development

Montenegro has both a tradition and resources in R& D related to telecommunications and
more broadly to ICT. One aspect of attracting foreign investment to the Republic should
be encouraging leading multinational firmsto work with and contribute to these resources
on the basis of positive factors such as (@) relatively low cost of qualified R&D staff, and
(b) use of Montenegro as aplatform for R&D aimed at regional Southeast European
markets. It is noteworthy for example how awareness and exploitation of Romania’'s
science and technology R& D resources and its tradition of excellence in engineering and
mathematics has grown in recent years. R&D centers have been established by
technology leaders such as Oracle, Freescale, Alcatel and Siemens, and Intel Capital and
Microsoft have both made investmentsin this country. As another example relevant to
Montenegro, Microsoft is setting up an R& D center in Belgrade with the principal
mission of developing handwriting recognition software in both Latin and Cyrillic
alphabets.

RECOMMENDATION O3: FOREIGN INVESTMENT IN R&D CENTERS

Although on asmaller scale than Romania (whose population is about 23 million),
Montenegro should actively pursue the same goal of improving the integration of its
R& D resourcesinto the global R& D arena. Thereisincreasing globa recognition of the
capabilities and presence of world-class, relatively inexpensive university-educated
researchers in Eastern Europe, and Montenegro should be active in capturing a share of
the foreign investments in R&D that are being made as a resullt.

Asan element in its efforts to attract FDI (foreign direct investment) the Government,
through the Montenegro Investment Promotion Agency, should coordinate resources such
asthose at the University of Montenegro in raising awareness among and seeking
investment by ICT companies based in Europe, North America, and Asiain the
establishment of R&D activitiesin Montenegro. Areas of research where Montenegro has
specific expertise should be highlighted and potential foreign high tech investors targeted,
taking advantage among other sources of information and contacts of expatriates from
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Montenegro working and living in Europe, North America and elsewhereto assist in this
targeting.

3.7 SCHEDULE

The proposed schedul e for implementation of the strategy and recommendations
presented in this report is outlined in Figure 3.2. A critical step involves the drafting and
approval by Parliament of legislation to modify the Telecommunications Law with
corresponding changes to the Broadcasting Law (as far as the regulation of networks, not
content is concerned) followed by the formation of the merged Agency for Electronic
Communications and Post. A transition Task Force will have to be established to plan the
transition to the new regulatory structure, including appropriate arrangements for existing
staff, and to supervise the formation of the Nominating Committees to select key
members of the AECP as described in Chapter 3.1 to be approved by Parliament. The
goal should beto form the AECP at the beginning or as early as possible in 2007.
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Figure 3.2: INDICATIVE SCHEDULE FOR IMPLEMENTING STRATEGY

Action Plan and Milestones

Formulate legislation to
implement Strategy

Reorganization to create
Govt. ICT department

NRA merger task force
- Formation of Nominating
Committees, public tenders

Review of Govt.'s network
needs and alternatives*

Alternative national network
(initial focus on schools)**

AEC introduces sub-
regulations relative to SMP,
number portability etc.(1)
ICT public awareness
program

Milestones

2/06 3/06 4/06 1/07 2/07 3/07 4/07 1/08 2/08 3/08 4/08 1/09

Quarters

Contract(s)
Vendor
contract(s)
m—- @
—)
——)
A A AA .
] RFP**  Knowledge
Parliament AEC RFP* Economy
passes  formed Conference
legislation

Comments

B Key first step is drafting and

approval of legislation revising
Telecom Law, with corresponding
modifications of Broadcasting Law

Two key parallel initiatives are (a)
review of Government’s (including
central and municipal) network
needs, and (b) assessment of
opportunities for a second national
fixed network launched on basis of
broadband connections to schools

» Both initiatives should be driven
by Task Forces created for
these respective purposes

In addition Government's own
fragmented ICT resources should
be combined into an ICT
Department

A continuous program of
information and awareness of the
role of ICT and the progress made
should be launched — a regional
conference on the Knowledge
Economy might be organized in
Podgorica for Sept./Oct. 2007

(1) But medium term goal is “light regulation”, e.g. to eliminate/reduce need for SMP designations and cost-based price controls by or before 2010

Several other significant initiatives can be launched in parallel once the Strategy has been
adopted and the drafting of the necessary legislation has begun. Theseinitiatives are:

1) Restructuring of the Government’sinternal ICT (Information and
Communications Technologies) resources into an ICT Department whose
“customers’ are all Government Ministries and entities
Review of the Government’s overall network needs, including both central
government and municipalities and preparation of an RFP to meet these needs

3) Assessment of the potentia for an alternative commercially sustainable national
network for Montenegro, considering various alternatives or mixes of fiber optic
and broadband wireless links, with consideration of how best to find funding and
“anchor” users (such as an ambitious schools network) to justify launching the

2)
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4) Planning and launch of a public awareness campaign of the meaning and
implications of a“Knowledge-based Economy and Society” asagoa of
M ontenegro40.

In the context of 2) and 3) above, Task Forces including representatives from the private
and public sectors should be established to perform the reviews or assessments. In 3)
potential sources of outside funding with experience in comparable projects elsewhere
should also be explicitly involved in the process.

The outcomes of these initiatives should lead to decisions concerning future Government
network services and contracts for anew national broadband network (if justified by the
assessment) in the second half of 2007.

40 See for example The Global Information Technology Report 2004-2005 (World Economic Forum
Reports) by Soumitra Duttaet al. which assesses the status and progress of over 100 countriesin this
context.
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APPENDIX 1-KEY DEFINITIONS

Electronic communications network means transmission systems and where appropriate
switching or routing equipment and other resources which permit the transmission of
signals by wire, radio, optical or other electromagnetic means, including satellite
networks; fixed (circuit and packet switched, including Internet) and mobile terrestria
networks; as well as cable systems for the distribution of electric power ( if they are used
for the transmission of signals); networks used for radio and television broadcasting; and
cable television networks, irrespective of the type of information transmitted.

Electronic communications service means a service normally provided for remuneration
which consistswholly or mainly in the transmission of signals on electronic
communications networks, including communications services and transmission services
in networks used for broadcasting, but excluding services providing content (such as but
not limited to program content broadcast via radio and television networks) or exercising
editorial control over content transmitted using el ectronic communications networks and
services it also excludes information society services which do not consist wholly or
mainly in the conveyance of signals over electronic communications networks.

- Information Society services are defined as any service normally provided
for remuneration, at a distance, by electronic means and at the individual
request of arecipient of services; this definition excludes (a) services with
material content, even if provided by electronic devices, such as ATMs
(automated teller machines that dispense banknotes), (b) broadcast
services, (C) services provided in the physical presence of the provider and
the recipient.

Universal service means the minimum set of services defined in the Electronic
Communications Law and in any subsequent modifications according to the procedures
authorized in this Law which are available to all users regardless of their geographic
location in Montenegro and at an affordable price in the light of the specific financial,
economic, and socia conditions of Montenegro.

Broadcasting means the initial transmission by wire or over the air, including by satellite,
in unencoded or encoded form, of television and radio programs intended for reception
by the public. It includes the transmission of programs between undertakings (e.g.
between two broadcasters or between a programmer and a broadcaster) with aview to
their being relayed to the public It excludes communication services providing items of
information or other messages or individual demands such as telecopying (facsimile),
electronic data banks and other similar services.
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APPENDIX 2 -COMPETENCES OF THE MINISTRY

The Ministry competent for activities in the field of electronic communications:

(a) Carries out the policies of the Government of Montenegro in the field of electronic
communications;

(b) Prepares |legidlation in the electronic communications field in cooperation with the
Agency; and

(c) Performs activities in relation to the development of electronic communications and
information technology, and the creation and devel opment of the information society.

The Minister competent for activitiesin the field of electronic communications:

(a) Prepares the National Strategy for the development of electronic communications,
taking into account the strategy for development of information society in Montenegro,
and conducts public debates prior its submission for adoption by the Government of
Montenegro;

(b) Coordinates and harmonizes activitiesin the field of electronic communications and
information technology;

(c) Cooperatesin the field of electronic communications with the Minister of Interior and
other Ministers who may in future be responsible for issues of defense and security;

(d) Prepareslegidation in the field of electronic communications in cooperation with the
Agency and conducts public debates thereon;

(e) Coordinates work with the Minister of Interior and other competent Ministries
regarding the use of radio frequencies for defense and security purposes, in cooperation
with the Agency;

(f) Performs the activities laid down by this and other legislation adopted pursuant
thereto, relating to the work of public electronic communication networks in the event of
war and other states of emergency and the provision of public communication servicesin
such circumstances;

(g) Determines universal services to be provided by operator(s) selected to be providers
of such services,

(h) Represents Montenegro in the field of electronic communications and information
society, and negotiates and signs bilateral and international agreementsin the field of

el ectronic communications and information society on behalf of the Government of
Montenegro; and

(i) Promotes the development of competition in the field of € ectronic communications,
and of access to and use of electronic communications and information technology as
determined by the Government of Montenegro.
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APPENDIX 3—COMPETENCESOF THE AGENCY FOR
ELECTRONIC COMMUNICATIONSAND POST

The competences listed in this Appendix cover only the Electronic Communications
Sector as defined in Appendix 1. Other competences the Agency may be assigned for
Broadcast Content and Postal Services are prescribed in the appropriate relevant
legislation (Broadcasting Law (modified as described earlier) and Postal Law

respectively).

Figure A3.1 outlines the issues which regulatory authorities for electronic
communications are facing today, from which their competences should be derived.

Figure A3.1: Issues Affecting the NRAs

MRAs’ analysis tasks (as defined by the Main issues affecting
Framework directive— Article 16) the NRAS work
= Fied-to-mobile substitution
Definition of relevant . Bundles
national markets
« WolP
= Interaction between retail and
Assessment of com petition in wholesale markets
relevant markets
= “Self-supphy
Market
yes effectively no « Geographical remedies

cormpetitive?

|dentification of SkP

operator(s)
Withdraw sector- Imposition of
specific reguiation proporionate remedies

Source: Analysis, Key principlesin implementing the New Regulatory Framework, February, 2005
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Competences of the Agency areto:

(1) Control and monitor the performance of the activities of network operators and
service providers in the el ectronic communications sector in accordance with this Law
and the provisions adopted pursuant thereto and the existing concession agreements,
(2) Stimulate the establishment of interconnection between el ectronic communications
networks on non-discriminatory cost-oriented terms, and if the providers of eectronic
communications services cannot agree about the interconnection conditions, initiate
activities for ensuring interconnection;

(3) Conduct registration with notification of the operators of electronic communications
networks and services providers;

(4) Provide access to the users of public e ectronic communications networks and public
communications services on a non-discriminatory basis

(5) Prepare and administer the Plan for allocation of radio frequencies for approval by the
Government which has ultimate responsibility for frequency allocation and the Plan for
assignment of radio frequencies;

(6) Monitor the use of the radio frequency spectrum;

(7) Issue radio frequency approvals,

(8) Conduct coordination of radio frequencies with the regul atory bodies of neighboring
countries,

(9) Prepare and administer the numbering Plan to operators of public communications
networks and the providers of public communications services;

(20) Assign numbers and series of numbers to the operators of public communications
networks and the providers of public communications services,

(11) Manage and monitor the rational use of numbers;

(12) Prepare and administer public tenders for the assignment and use of scarce
resources,

(13) Approve the standard agreement between the operators of the electronic
communication networks, providers and users of the electronic communications services;

(14) Undertake measures pursuant to this Law in cases of violation of provisions of this
Law or provisions and conditions contained in the permanent concession agreements,
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(15) Take measures for controlling the prices for telecommuni cation services, in cases
where a electronic communications network operator or service provider, either alone or
jointly with another operator or service provider, hold a significant market positionin a
relevant market for telecommunication services;

(16) Control the wholesale prices of electronic communications services determined in
the reference offers of operators with significant market power;

(17) Control the tariff regimeslaid down in the current license agreements;

(18) Manage and administer the Universal Service Fund, collect fees from operators on
behalf of the Fund and make disbursements from the Fund to the universal service
providers;

(19) Resolve disputes between:

(i)Operators of electronic communications networks and service providers
concerning interconnection, specia conditions for network access and/or |eased
lines, either ex officio or upon a proposal by either party to the dispute, in
accordance with this Law;

(i) Operators of the el ectronic communications networks and service providers
pursuant to the provisions of this Law and provisions adopted pursuant thereto;

(ili)Users and operators of e ectronic communications network and service
providers pursuant to the provision of this Law and provisions adopted pursuant
thereto;

(20) Create, maintain and update an el ectronic database containing all significant
information from the electronic communications sector and ensure that the information is
available to the public in accordance with the regul ations on confidentiality and access to
information;

(21) Cooperate with bodies and institutions competent for consumer protection and
competition and any others designated by the Law;

(22) Follow the development of the electronic communications sector, gather data and
information from electronic communications network operators and service providers and
provide information for the users, operators and service providers, as well as for the
international organizations and bodies;

(23) Prepare, adopt and implement sub-regulations in the el ectronic communications
sector to support the legislation embodied in the Law on Electronic Communications;

(24) Prepare, adopt and implement technical regulations for assessment in the field of
el ectronic communications;
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(25) Approve the operation of radio stations and terminal equipment, which are used in
the Republic;

(26) Issue attests for radio and telecommunication terminal equipment, including
recognition of the attests issued by other institutions;

(27) Ensure that the operators of the el ectronic communications networks and service
providers fulfill obligations which are prescribed in the interest of the defense, security
and the public order and in the case of declared war and state of emergency;

(28) Supervise the implementation of national and international standards and technical
regulations;

(29) Participate subject to limitations resulting from the Charter of the State Union with
Serbiain the work of international organizations and associations of national regulatory
bodies from the e ectronic communi cations sector;

(30) Perform itswork in atransparent and non-discriminatory manner, providing
opportunity to all interested partiesto give their remarks and comments regarding the
initiatives, measures and decisions of the Agency;

(31 Conduct procedures for determining the universal service provider(s) and prepare and

submit the universal service agreement(s) for approval and signature by the Minister of
Economy.

Appendix 3A — Purposes and Principles of Incentive Regulation

3A.1 Definition of incentive regulation

e Use of rewards and penalties to induce the network operator(s)* to achieve
desired goals where the operator(s) is (are) afforded some discretion in achieving
these goals. It involves three important elements:

v" Rewards and penalties are used to motivate the operator(s);

v" The operator(s) has (have) a menu of options;

v The operator(s) has (have) latitude in choosing how to achieve the goals.
Underlying concerns

e Asymmetric Information or Principal-Agent Problems

v Operators generally know more than regulators about the amount of cost
and effort required to achieve the goals; to solve these problems, the

41 Operator(s) designated as having Significant Market Power (SMP) who are therefore subject to more
obligations than other less powerful competitors
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regul ator offers the operator financial rewards for controlling costs and/or
exerting effort.

e Opportunism

v" Will the regulator keep its commitments — once the regulator sees how
efficient the operator(s) can be, will the regulator then demand continued
performance without reward?

v" Once a sunken investment is made, will the regulator allow an adequate
return on the investment?

Incentive Regulation versus Command and Control Regulation
Incentive regulation’ s benefits relative to command and control depend on:

e Theregulator’'s knowledge and ability;

e The comparative administrative costs associated with the two types of regulation;
e Themotives of the operator(s) and its (their) willingness to cooperate;

e Thepolitical environment;

e Theunderlying structure of the markets for the operator(s);

e Thediscipline of capita markets; and

e Therisk preferences of customers and shareholders.

3A.2 Perspectives of an Incumbent or SMP (Significant Market Power)
Operator

Critical Issues:

e What kinds of competitors will arise and where will they attack
(licensing/authorization)?

e Access regulation — how will the market develop in all parts of the value chain?

e What isthe most suitable wholesal e strategy?

e Which regulatory issues are most crucia for corporate strategy and performance?

e What isthe best position to adopt towards the regulator and competitors (e.g.
cooperation in both spirit and action, or very slow and reluctant compliance, or
strong opposition etc.)?
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Rights and Obligations

e Interconnection
0 Interconnection services and Reference Interconnection Offer (RIO) —
once devel oped — determine the core of the SMP operator’ s wholesale
portfolio

e Local loop unbundling (LLU)
0 LLU offer and pricing influence among other el ements the economics of
independent | SPs (Internet Service Providers) and their ability to offer
broadband access as DSL is introduced

e Priceregulation

0 Thegoal of priceregulation isto mimic efficient competition obliging the
SMP operator to set pricesthat are:
- Cost-oriented (implying rebalanced) and transparent
- Non discriminatory

0 Priceregulation limits the pricing flexibility of the SMP operator and can
be implemented through either ex ante (proof of cost orientation, price cap
regulation) or ex post (non-discriminatory behavior, prevent predatory
pricing) regulation

0 Benchmarks can be used to verify whether the cost-oriented prices are
appropriate — the question of which benchmarks are used isitself acritical
one, since to give an adequate picture of pricing it will be necessary to
cover arange of services for both residentia and business customers

e Universa Service Obligation
0 The scope of the USO must be defined, as well as the means of funding it,
aswell aswho is abligated to contribute to its funding and may be digible

to compete to fulfill it

e Quadlity of Service (targets, measurement and reporting, rewards/penalties)
0 Measuresof quality or targets and the rewards and penalties associated
with the incumbent’ s performance must be put in place, including their
implications for the reporting requirements placed upon the operator.

May, 2006 Government of The Republic of Montenegro 117



STRATEGY OF ECSIN MONTENEGRO

APPENDIX 4 — E-GOVERNMENT AND ELECTRONIC

PUBLIC SERVICES

Examples of the public servicesto be covered in a comprehensive e-Government
program are shown in Table A3.1, as defined by the European Commission. The actual
set and relative priority of services should be adapted to the needs and circumstances of

Montenegro.

Table A3.1: Public Services

Residents/Citizens Businesses
Income Tax Social Contributions for Employees
Job Search Corporate Tax
Social Security Benefits* Value Added Tax

Personal Documents**

New Company Registration

Car Registration

Submission of Datato the Statistical Office

Building Permission Application

Customs Declaration

Declaration to the Police

Environment-related Permits

Public Libraries

Public Procurement

Birth, Marriage, and Desath Certificates

Enrolment in Higher Education

Notification of Moves

Health-related Services

*Including asrelevant unemployment benefits, child alowances, medical costs, student
grants and loans; ** Examples are passports and driver’s licenses
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APPENDIX 5 — TRANSITION TO THE ALL-IP WORLD

The overall market trends in the networks and communi cations services sector being
experienced in countries with well developed telecommunications infrastructures are:

e Declinesin revenues from traditiona fixed telephone services, with still
continuing increases in revenues from mobile subscribers — but there are questions
concerning:

o How long will the growth in mobile revenues continue, or how can it be
maintained as the penetration of mobile phones reaches and even exceeds
100%

0 How soon will theimpact of VolP will be felt in the mobile world as well
asin fixed telephony, and

0 How long will the pricing premiums charged by mobile operators, thanks
to high termination and roaming charges, be sustainable?

e Growth in revenues from broadband access and computer services, which
however enjoy smaller margins than traditional telephone services.

Hence operators, even those with modern well-devel oped digital telephone networks,
are being stimulated to plan for and begin to introduce al IP (Internet protocol)
broadband networks which hold the promise of enabling substantial reductionsin
their costs, aswell as the ability to offer awider variety of servicesincluding video as
well as dataand voice. Already major operators run significant proportions of their
voice as well as non-voice traffic over |P backbones (national and international). The
first signs of the replacement of local digital telephone exchanges by 1P equipment
are becoming apparent. British Telecom (BT) and KPN (the Dutch incumbent) have
already announced their intent to convert their entire network to IP.

The process of conversion to |P will require more than jus afew yearsto be
completed. The weight of installed, non-depreciated circuit switched equipment is too
great. Nevertheless, it can be anticipated that among the most devel oped nations this
process will have reached a significant stage of implementation by 2015.
Furthermore, in those countries with an almost undevel oped fixed network
infrastructure it may well make sense to make any new investmentsdirectly in IP
networks rather than in digital circuit switched technology.

One element of the process of monitoring progress in the Electronic Communications
Sector in Montenegro should involve areview of the pace of introduction of packet-
based infrastructure into the networks of the Republic and its impact upon the costs
and capabilities of the services tha this infrastructure can support.
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APPENDIX 6 — BROADCASTING AND ECS REGULATION

Appendix 6A: New Regulatory Framework for Electronic
Communications

The European Union (EU) has changed the way it regul ates the telecommunications
sector to take better account of an increasingly competitive and technologically
convergent market. The New Regulatory Framework for Electronic Communications
(NRF) is apackage of EU Directives that aims to bring legal certainty and a harmonized
approach across the EU’ s 25 Member States. It covers al electronic communications
networks and services, but not the content provided by and over them.

The Electronic Communications Strategy for Montenegro covers areas where there are
currently inconsistencies or contradictions between Montenegro’s and the EU’s
Regulatory Framework to recommend changes that are needed to bring the two into
congruence. One example of such an inconsistency is Montenegro’s license regime,
which does not conform to the EU’ s Authorization Directive described | ater.

Until the late 1980’ s EU telecommuni cations markets were protected by separate
Member State rules that gave incumbent, largely state-owned, national operators special
or exclusive rights for providing most telecommunications equi pment, services and
infrastructure. Over the next decade market liberalization and pan-European regulation
encouraged new players and new services, and led to substantial price reductions and
restructuring ("rate rebalancing”). The region’ s regulators focused on forcing open
markets by combating the efforts of dominant operators to keep out new entrants.
Nevertheless, by the late 1990’ s the small number of pan European operators and the
continued dominance by incumbents of their home markets indicated that a fully
competitive market was still far from being achieved.

The European Commission (EC) responded to this situation by launching a
Communications Review in 1999 to look at how competition could be further stimulated
in the context of increasing technological convergence in el ectronic communications
sector. Following this Review the EC proposed a package of rule changes that were
eventually approved by the EU’s Member States and the European Parliament, and are
now being implemented and enforced across the region. These changes are embodied in a
number of key Directives, as outlined in the following:

e TheFramework Directive, or the Directive on a common regulatory framework
for electronic communications networks and services, is the key piece of
legislation that underpins the new system. It sets out the rules and principles that
apply to al other Directivesin the NRF (New Regulatory Framework) and
defines the respective roles of the National Regulatory Authorities (NRAS) and
the European Commission (EC) in coordinating the implementation and
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enforcement of the framework. It is complemented by four other new Directives
covering licensing, access and interconnection, universal service and user rights,
and data protection;

e TheAuthorization Directive, or the Directive on the authorization of electronic
communications networks and services, aimsto simplify the licensing process by
reducing the formalities associated with starting new services, and ensuring
greater consistency in licensing conditions both between countries and between
different technologies. Essentially thisinvolves a switch from individud licenses
to agenera authorization based system, where companies can operate as long as
they meet the general authorization conditions. The only exception is for services
involving the use of finite resources, such as radio spectrum,

e The AccessDirective, or the Directive on access to, and interconnection of,
electronic communications networks and associated facilities, sets out the
principles governing the ways in which regulators deal with access issues between
different operators at the wholesale level of the market. It stipulates that access
and interconnection conditions should be | eft primarily to commercia negotiation,
and regulators should only intervene where one commercial partner’s dominance
in the market givesit an unreasonable amount of |everage;

e TheUniversal Service Directive, or theDirective on universal service and users' rights
relating to electronic communications networks and services, covers a broad range of
issues including the setting out of the minimum electronic communications services that
must be made available to all consumersin the market. It aso requires dominant
operatorsto offer carrier selection and carrier pre-selection services, and sets out a charter
of consumer rights including number portability;

e TheePrivacy Directive, or the Directive concerning the processing of personal data and
the protection of privacy in the electronic communications sector, covers a variety of

issues ranging from spam to the use of cookies and spy ware; and

e The Competition Directive and the Radio Spectrum Decision compl ete the
NRF package. The first consolidates existing telecommunications liberalization
rules that require Member States to abolish special or exclusive rights relating to
electronic communications services. The Radio Spectrum Decision aimsto
increase the coordinating role of the EU in spectrum issues.

The NRF represents afundamenta change in the way in which the EU regulates
electronic communications infrastructure and services. In particular, it broadens the
regulatory focus from the traditional public switched telecommunications network to
cover al electronic communications networks and services. It a'so makes use of the
principles of competition law to assess market dominance, and provides greater flexibility
to National Regulatory Authoritiesto apply rulesthat suit local conditions and are
adaptable to devel oping technology and changing market conditions.
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The NRF covers al electronic communications networks and servicesto reflect
technologica developments that allow data to be transported over avariety of networks
and accessed through a wide range of different terminals. Electronic communications
networks include “transmission systems and, where applicable, switching or routing
equipment and other resources which permit the conveyance of signals by wire, by radio,
by optical or by other electromagnetic means, including satellite networks, fixed (circuit-
and packet switched, including Internet) and mobile terrestrial networks, electricity cable
systems, to the extent they are used for the purpose of transmitting signal's, networks used
for radio and television broadcasting, and cabl e television networks, irrespective of the
type of information conveyed.”

Under the Framework Directive an e ectronic communications serviceisdefined as“ a
service, normally provided for remuneration, which consists wholly, or mainly, in the
conveyance of signals on electronic communications networks, including
telecommunications services and transmission services in networks used for
broadcasting, but exclude services providing, or exercising editoria control over, content
transmitted using electronic communications networks and services; it does not include
information society services...which do not consist wholly or mainly in the conveyance
of signals on electronic communications networks”. The new rules also cover “associated
facilities” meaning “those facilities associated with an electronic communications
network and/or an electronic communications service which enable and/or support the
provision of services viathat network and/or service. It includes conditional access
systems and electronic program guides.”

Under the earlier regulatory regime an operator was generally subject to more stringent
regulatory measuresiif its market share exceeded 25%. The definitions of Relevant
Markets and Significant Market Power (SMP) are now based on the principles of
competition law. Operatorsthat individually, or jointly with others, are able to behave “to
an appreciable extent independently of competitors, customer and consumers’ are
considered to hold SMP.

The NRF provides regulators with a great deal of discretion and room for maneuver when
enforcing the new rules. While this flexibility will allow NRASsto take account of local
market conditions, there is a concern that diverse approaches adopted by different NRAs
might lead to inconsistenciesin the framework’ s application. The EC has arole to play to
ensure that that does not happen. The relationship between the EC and the NRASs is
covered in more detail below. The success of this relationship will be fundamental to the
smooth operation of the NRF.

The regulatory process basically consists of three key steps:

v' First, the relevant market must be defined;

v" Second, the market must be analyzed to assess whether or not it is
competitive;

v' Third, regulatory measures must be applied, maintained or withdrawn
depending on the result of the market analysis.
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It is amatter of considerable ongoing controversy whether the two phase expectation or
hope of the EC (first services competition, then facilities-based competition) is desirable
or achievable, especially in smaller markets where the economic justification for
multiple access networks may be very difficult if not impossible to establish from the
perspective of private sector investors. In any event, there is a delicate balance to be
established between enabling services-based competitors to use the facilities of an
incumbent at reasonable prices (that also allow the latter to obtain a reasonable return on
its investment), while not making these prices so attractive that the entrant will have no
incentive to deploy its own network at some time in the future.

For steps 1 and 2 the roles and responsibilities of the EC and the national regulatory
authorities are delicately balanced. The EC’s Recommendation on Relevant M arkets
identifies 18 electronic communications product and service markets that it considers
potentially uncompetitive, including, for example, wholesale broadband access and voice
call termination on individual mobile networks. National regulators must define the
geographic scope of these markets and then take “utmost account” of the Commission’s
Guidelineson Market Analysis and the Calculation of Significant Market Power as
they assess whether effective competition exists in each of these markets. If the national
regulator decides that the market is not competitive it must designate operators as having
SMP or maintain existing SMP designations. If the market is competitive then the
national regulator must remove existing SMP designations and any accompanying
regulatory regquirements.

Article 7 of the Framework Directive requires regulators to notify the Commission and
other Member State regulators of all draft measures related to market definitions and
Significant Market Power designationsif the proposals could affect trade between
Member States. If the national regulator defines a market not included on the
Commission’s recommended list, or if it introduces or withdraws an SMP designation,
the Commission can require the withdrawal of the measureif “it would create a barrier to
the single market or if it has serious doubts as to its compatibility with Community law”,
in particular the stated objectives of the new framework.

The Commission has no veto over the regulatory measures an NRA chooses to apply
following an SMP designation. The European Regulators Group (ERG), consisting of
National Regulatory Authority representatives, has been set up to encourage a consistent
approach on SMP and other areas of enforcement. Its Common Position on the
approach to appropriate remediesin the new regulatory framework aimsto provide
benchmarks for national regulators and guidance on best practice. In practice remedies
for potential or actual abuses of SMP are the critical element of the NRF, i.e. the third
and vital step in the regulatory three step process that moves from market definition and
anaysis, to the designation of SMP, and finally to the imposition of remedies.

The Access Directive provides NRAs with aportfolio of regulatory remedies that can be
imposed on operators. These remedies include:
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v' Transparency (requirements for the provision by the SMP operator of
specified information such as accounting data and technical
specifications);

v" Non-discrimination (prevents the SMP operator from offering more
favorable conditions to its subsidiaries or partners than to other
competitors);

v" Accounting separation (the SMP operator has to keep and provide separate
profit and loss accounts for designated business units —thisis akey
prerequisite for applying the non-discrimination requirement);

v" Access (obligation on the SMP operator to meet reasonable requests from
other operators and service providersin atimely and efficient manner);
and

v' Price controls (the SMP operator’s prices have to be justified to and
approved by the NRA, including cost oriented access charges).

The Universal Service Directive provides additional options for remediesincluding a
non-exhaustive list of retail obligations such as the prohibition of excessive or predatory
pricing and price discrimination, and the unreasonable bundling of services.

The EC seesthe NRF as critical to ensuring the roll out of competitively priced
broadband communications infrastructure and services across the EU. It would like to see
more widespread facilities-based competition (competing networks — satellite, DSL,
cable, fiber, 3G and other broadband wireless) but recognizes that, in the current
investment environment after the bursting of the excessive investment “bubble”’ in
grossly underutilized network facilities, services-based competition (i.e. service providers
competing on the same network) may be a good or in some circumstances even a
necessary first or interim step to providing faster, less expensive, and more widespread
broadband access. The EC argues that the NRF is needed to allow competitors to enter
the market, and to give these competitors an opportunity to build a customer base. Later
these new entrants can move up the investment ladder and start to play in the
infrastructure market as they develop a customer base and revenue streams that will
enable them to invest or attract investorsin their own network facilities. The success of
the new rulesin providing an environment conducive to this investment ladder model will
be judged on whether they:

a) Facilitate market entry;

b) Provide new entrants with sufficient incentives to build or extend their
networks on the basis of successin the services market; and

¢) Encourage incumbents to upgrade their networks.

The NRF doesllittle to blur the traditional battle lines between operators and service
providers already established in the market and those trying to break in. Broadly
speaking, incumbents would like to see the new framework operating to roll back
regulation of their business as soon as possible, while new entrants are concerned (in
those countries where significant competition has developed over the past 10-15 years)
that they will 1ose some of the regulatory protection they have relied on to date. The
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lobbying battle has been particularly fierce with regard to the deployment of broadband
infrastructure and services. Incumbents have argued that over-regulation of the market
will deter them from investing in broadband internet services and networks while new
entrants stress that under-regulation of SMP operators will deny them the access they
need to services markets. The incumbents argue that they should not have to incur all the
risk of expensive investmentsin new broadband access networks, from which their
competitors will benefit without the risk. Therefore they will be less likely to make these
investments if they are required to allow competitors to provide services over their
broadband access networks paying only cost-based charges, thereby defeating the goal of
the EC. It isworth noting that similar arguments have been advanced by the incumbent
local telephone companies (Regional Bell Operating Companies or RBOCs) inthe U.S.
in the context of whether they should be obliged by the FCC (Federal Communications
Commission) to share new local fiber access facilities with competitors in the same way
they have been obliged to share copper local loops. According to the FCC’s decisionsin
2004, the RBOCs' arguments concerning fiber loops have prevailed, however the fact
that large and powerful cable M SOs (multiple system operators) today account for the
majority of broadband access linesin the U.S. allows the FCC to justify this decision on
the grounds of there being atruly facilities-based competitive market for broadband
accessin the U.S,, asituation that does not prevail in severa EU Member States.

The New Regulatory Framework isjust a framework, not a set of specific well-defined
actions. Itsreal impact will only be felt by market players as NRAs compl ete their market
studies, designate SMP operators and start applying remedies. The devil liesin the
details and the details will be found in the implementation and enforcement of the new
rules. Consistent implementation across Member States will be a key issue for operators
and service providers that look at the market from a pan-European perspective.

The directives of the New Regulatory Framework (NRF) cameinto force across EU
Member States on 25 July 2003, although implementation is still in progressin most
countries. Whereas most European national regulatory authorities (NRAS) are deeply
involved in the analysis of the 17 relevant markets (as recommended by the EC as of July
2003), only 6 NRAs out of the 15 EU Member States have started to adopt final measures
at the national level. These six countries are Austria, Finland, France, Portugal, Sweden
and the U.K. Thisis mainly due to the complexity of the tasks that the NRAs have been
assigned. The analysis of relevant markets requires a wide range of technical, economic
and legal skills.

The early signs are mixed. Several Member States missed the deadline for implementing
the NRF (25 July 2003), and in April 2004 the EC was driven to take six of them to the
European Court of Justice for continued delays. Nevertheless the European Commission
points out that even those countries that have not formally transposed the legislation are
able to start work on their market analyses. The EC reports that it has received over 100
notifications through the Article 7 procedure of the Framework Procedure described
above. However the EC itself, when it announced the postponement of the Relevant
Markets Recommendation review (from June 2004 to early 2005), justified its decision
by stating that “even those Member States that have properly incorporated the regul atory

May, 2006 Government of The Republic of Montenegro 125



STRATEGY OF ECSIN MONTENEGRO

framework into their domestic rules have not yet completed the market analyses for all
the 18 markets mentioned in the Recommendation”. Clearly much work remainsto be
done.

Appendix 6B: Broadcasting Regulation

It has been emphasized that the new EU Electronic Communications regul atory
framework and the corresponding scope of the Recommendations contained in the ECS
Strategy for Montenegro cover infrastructure and not content regulation. Broadcast
regulation in the various EU member statesis, however, primarily content regulation. The
basis for this approach isthat radio and TV are mass media through which the attitudes
and values of awhole population can be influenced. Sinceradio and TV are carried over
ascarce public resource - radio frequency spectrum - broadcast content (radio and TV
programs) has been regarded as a cultural good over which governments and legislators
could and should exercise significant control in the interests of principles and values such
as democracy, freedom of speech and cultural diversity. Since it has never been an aim of
the EU to harmonize (i.e. homogenize) the cultural differences between its member
states, its powers regarding broadcast, indeed cultural policies asawhole, are much more
limited than they are in regard to economic and market issues such as trade and
competition. Hence broadcast regulation, including the degree to which broadcasters and
broadcast content should be regulated, has therefore mostly been |eft as an issueto be
decided at the national rather than the EU level.

Nevertheless, the EU has promulgated a number of policies within the field of broadcast,
of which the most important is the Television Without Frontiers (TWF) Directive of 1989
(revised in 1997). The TWF Directive aims at strengthening the European television
sector and ensuring the free movement of broadcast services within the EU , while at the
same time protecting consumers against harmful or illegal content (such as pornography
and incitements to racial or ethnic hatred) from other member states. This Directive
includes provisions that restrain the use of advertisements and sponsoring, protect minors
against harmful and illegal content, prohibit discriminatory content, recommend a
minimum quota for European television productions and implement the country of origin
principle. This principle establishes that the legislation in the member state where a
broadcaster is located shall also apply where the broadcaster’ s programs are broadcast to
other member states.

The current TWF Directive (revised in 1997) does not contain provisions of direct
relevance for the growing phenomena of media convergence and e-commerce via new
media, primarily sinceits scopeis limited to traditional point-to-multipoint broadcast.
However, the Directiveis currently being revised and it is likely that arevised Directive
will address some of the problems following from convergence in respect of e.g.
interactive television and broadcasts transmitted via other networks than traditional
broadcast networks. Draft revisions were presented by the EC in December, 2005 which
will be presented to the European Parliament and Council under the co-decision
procedure during 2006. The proposed amendments are not major ones. They mainly
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concern the application of the provisions of the Directive to certain internet-based
services and the partial lifting of regulations on advertising and product placement.

Further, Directive 95/47/EC on the use of standards for the transmission of television
signals introduced the legal basis for establishing common standards within the EU for
digital television whether by cable, satellite or terrestrial means. Such standards are
regarded asessentia for creating effective competition within the market for digital
television.

Although as mentioned the new EU Electronic Communications Framework covers only
infrastructure issues and not content issues such as broadcast content, it does nevertheless
have some implications for the broadcast arena. The Framework reflects the devel opment
of the blurring of the traditional boundaries between infrastructure and content (which
have been that different content is distributed over different infrastructures). First, the
Framework appliesto all communications networks and services, including broadcast.
Thus, the provisions in the Framework regarding authorization to supply network and
services as well as the provisions regarding all ocation and assignment of radio spectrum
are aso of importance to providers of radio and TV broadcast.

Second, the Framework addresses the question of “must-carry” provisions. These
provisions, which are contained in most member states’ broadcast |egislation, seek to
ensure that certain radio and television broadcast channels and services are made
universally available to users. Such political considerations are not always compatible
with effective competition. Thus, the Framework aims at preventing an excessive use of
must-carry rules by requiring that these obligations be reasonable and transparent. At
present, the must-carry restrictions only apply to broadcasts viatraditional broadcast
networks, and not to broadcasts via other networks such as the Internet or 3G mobile or
other broadband wireless networks. This situation may change as broadcasts via such new
media become substantial alternatives used by a significant number of viewers and
listeners.

Third, the Framework takes over the specific regulation of conditional access systems on
the use of standards for the transmission of television signals. This regulation was
previously a part of the broadcast regulatory regime. Fourth, as convergence leads to the
appearance of new interactive television services, including e-commerce on television
networks, it becomes necessary to ensure accessibility to facilities essential for the end -
user 's choice of services, such asto APIs (application program interfaces) and EPG s
(electronic program guides). The Framework provides the possibility for national
regulators to imposefair, reasonable and non-discriminatory obligations on operatorsin
thisrespect. Thus, even though content regulation on broadcast networks still largely
appliesto traditiona point-to-multipoint broadcasting, the new EU Framework also
addresses issues related to new interactive broadcast media and services.
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APPENDIX 7 — RELEVANT MARKETS FOR SMP
DESIGNATION

(source: European Commission Recommendation, 2003/311/EC)

It should be noted that National regulators across the EU have very different attitudes
regarding the identification and regulation of SMP markets. The list shown below is
expected to be modified in future revisions.

Retail level
1. Accessto the public telephone network at afixed location for residential customers.

2. Access to the public telephone network at a fixed location for non-residential
customers.

3. Publicly available local and/or national telephone services provided at afixed location
for residential customers.

4. Publicly available international telephone services provided at a fixed location for
residential customers.

5. Publicly available local and/or nationa telephone services provided at afixed location
for non-residential customers.

6. Publicly available international telephone services provided at a fixed location for non-
residential customers.

Together, markets 1 through 6 correspond to ‘the provision of connection to and use of
the public telephone network at fixed locations', referred to in Annex 1(1) of the
Framework Directive. This combined market is also referred to in Article 19 of the
Universal Service Directive (for possible imposition of carrier call-by-call selection or
carrier preselection).

7. The minimum set of leased lines (which comprises the specified types of leased lines
up to and including 2Mb/sec as referenced in Article 18 and Annex VI of the Universal
Service Directive).

Wholesale level

8. Call origination on the public telephone network provided at afixed location.

9. Call termination on individual public telephone networks provided at afixed location.

10. Transit servicesin the fixed public telephone network.
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11. Wholesale unbundled access (including shared access) to metallic loops and sub-
loops for the purpose of providing broadband and voice services.

12. Wholesale broadband access.

13. Wholesale terminating segments of leased lines.

14. Wholesale trunk segments of leased lines.

M obile Networ ks

15. Access and call origination on public mobile telephone networks.

16. Voice cal termination on individual mobile networks.

17. The wholesale national market for international roaming on public mobile networks.

Broadcast

18. Broadcasting transmission services, to deliver broadcast content to end users.
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